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The Reader Writes 





Restatement of Policy 
SIR: 

I would like to subscribe to your maga- 
zine, but first I want to know which side you 
represent. 

JOHN JOYCE 
CHICAGO 

[We represent neither side. As explained 
in our very first issue, “Statutory and judicial 
labor law at first created a sharp cleavage 
between those whose rights these laws 
sought to protect and those who felt that 
laws were a deprivation of their own in- 
herent rights. This magazine will champion 
neither of these groups. It will champion 
law, for, as Aristotle said: ‘Law is reason 
without passion and hence is preferable to 
any individual’.”—Editor] 


More Articles 
by Labor Leaders Requested 
SIR: 

I have found your new production—the 
LaBor LAW JOURNAL—to be the answer to my 
needs as a young lawyer who is desirous 
of keeping abreast of developments in the 
field and yet must devote the bulk of my 
time to general practice. 

However, there is one thing which might 
add to the value of the JOURNAL to the “aver- 
age lawyer” and help further “to promote 
sound thinking on labor law problems.” 
That is the inclusion of articles by writers 
who are more closely identified with labor 
than labor lawyers and professors of eco- 
nomics. I refer to those “labor leaders” who 
are responsible for the formulation of the 
policy of the particular union. With the in- 
clusion of such articles, I feel that the 
JOURNAL would present not only present 
legal problems in the labor field but also the 
foundation out of which those problems 
arise. 

Murray B. Wooley 
CHICAGO 


Union Responsibility 
SIR: 


The Union Starch and Refining Company 
decision of the National Labor Relations 
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Board, to my mind, raises a very important 
issue. The implications of this decision pre- 
sent a serious threat to the union movement. 
That threat is embodied in a defective 
definition of “membership.” 

The union involved in this case required 
that, “In order to qualify for membership, 
any nonmember must (1) attend the next 
regular union meeting, at which applicants 
would be voted upon and accepted; (2) take 
the [oath of] obligation to the union; and 
(3) then pay the initiation fee and prepay 
two months’ dues.” Three employees ten- 
dered the dues but refused to attend the 
union meeting. These employees were dis- 
charged at the request of the union pursuant 
to a valid union-shop contract; but were 
ordered reinstated by the Board. 

If we are to have well-managed unions 
free of domination by racketeers, Com- 
munists and others in whom there is a lack 
of general interest in the union movement, 
unions must have members who are more 
than payers of dues. “Membership” must be 
taken to mean an activity which includes 
more than the offer of dues. How else can 
you have union responsibility? How else 
can you have union control of its members? 
A concept of “membership” which is limited 
to anyone who is willing to pay for the 
right to work in a certain place is contrary 
to the best interest of management-union 
relations. 

It is interesting to note in this connection 
that the vote of the Board on this case was 
three to two in favor of reinstatement of the 
discharged employees, and that a dissenting 
opinion was filed. It is also interesting to 
note that the appointment of Paul L. Styles 
as a new member of the NLRB has been 
confirmed. Sometimes changes in thinking 
occur when new members are added. 
Whether or not, with the investiture of Mr. 
Styles, the rule of this case will naold—if 
and when the issue is again presented— 
remains to be seen. 

May I suggest that an article on the issues 
raised in this case would make interesting 
reading in your magazine? 


MICHAEL CHARLES 
CHICAGO 
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The Developing Law 





Comment on 
Current Labor 
Problems 








FEDERAL—STATE RELATIONS 
IN LABOR LAW 


Four Little Words— 


fMHE COLLECTIVE PSYCHE of the 

United States Supreme Court must harbor 
a substantial streak of malicious humor. 
The occasion of this observation is the curt 
“The judgment is reversed” with which the 
Supreme Court recently disposed of a case 
involving the baffling question of the respec- 
tive provinces of federal and state labor 
relations laws.’ 

The relationship of federal and state labor 
laws has become a matter of considerable 
importance * mainly for two intimately asso- 
ciated reasons, one of which may be called 
“political” and the other “physical.” The 
“political” cause lies in the increasing scope of 
federal regulation of labor relations. Twenty 
years ago there was almost no general fed- 
eral labor law; today the Taft-Hartley Act 
stands as virtually a complete code of labor 
regulation. This increasing federal regula- 
tion of labor relations applies, necessarily, 
to situations involving interstate businesses 
which are physically located within the 
boundaries of the several states; and those 
states, in the exercise of their “police 
powers,” have also undertaken to regulate 
labor affairs. Thus, as the federal govern 
ment has come to regulate more and more, 
the points of overlapping and conflict with 
state regulations have proliferated. 

Many puzzling questions recur continually. 
Always assuming that an interstate business 





1 See Plankinton Packing Company v. Wiscon- 
sin Employment Relations Board, 17 LABOR 
CASES { 65,595, decided February 13, 1950. 

? For a more extensive discussion of the sub- 
ject, written before the later Supreme Court 


The Developing Law 


is involved, are state courts and other agencies 
deprived of jurisdiction merely because na- 
tional legislation deals with the general sub- 
ject? Is state jurisdiction ousted as well 
where state law is generally similar to the 
national law as where the two are in con- 
flict? Does one rule apply where the con- 
flict immediately present and another 
where it is only potential? The sophisticated 
legal analyst, knowing that it is not always 
possible to tell just exactly what the fed- 
eral and state laws require in any given 
situation, will want to know whether there 
are standards for discerning the existence of 
conflicts and, if so, what they are. These 
are only representative questions raised by 
our dual system of regulation in labor law; 
they by no means exhaust the catalogue. 


1s 


In about a half-dozen opinions handed 
down over the past ten years, the United 
States Supreme Court has made a definite 
beginning toward conclusive answers to 
these and related questions. Every decision, 
thus far, has “counted”; each has added con- 
siderably to general understanding. Still, 
only the general contours have been out- 
lined, and for this reason it is a matter of 
some disappointment that the Supreme Court 
has chosen to hand down only a bare judg- 
ment, with little explanation, in the recent 
Plankinton decision. The decision is in fact 
so bare that some may be at a loss to under- 
decisions dealt with herein, see Russell A. 
Smith, ‘‘The Taft-Hartley Act and State Juris- 


diction Over Labor Relations,'' 46 Michigan 
Law Review 593 (1948). 
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stand its exact purport.’ This article will 
be devoted to an analysis of the decision, 
to an attempt to fit it into the pattern of 
decisions on federal-state relations already 
woven by the Supreme Court and to a try 
at formulating some general principles which 
may be of assistance to those who are still 
perplexed and uninformed. 

We begin with an analysis of the Supreme 
Court’s decision in Algoma Plywood & Veneer 
Company v. Wisconsin Employment Relations 
Board,‘ handed down on March 7, 1949. The 
facts of the Algoma case are so similar to 
those of the Plankinton case that a detailed 
account of them will sharpen our under- 
standing of the latter. 




































Algoma Case 


In 1942 the National Labor Relations 
Board certified Local 1521 of the United 
Brotherhood of Carpenters and Joiners as 
bargaining representative for the production 
employees of the Algoma Plywood & Veneer 
Company, a Wisconsin company whose ac- 
tivities affect interstate commerce. In 1943, 
upon recommendation of a federal concilia- 
tor and the National War Labor Board, the 
company entered into a maintenance-of- 
membership agreement with the union. Under 
that agreement, those employees who elected 
to join the contracting union, or who did not 
elect to renounce membership therein dur- 
ing a fixed period called the “escape period,” 
were required, as a condition of continued 
employment, to maintain membership in 
the union during the life of the contract. 
The maintenance-of-membership clause in the 
contract between Local 1521 and Algoma 
was carried over from year to year, after 
1943, and was in effect during the year fol- 
lowing April 29, 1946. In January, 1947, 
Victor Moreau, an Algoma employee who 
had been subject to the agreement, refused 
te maintain membership in the union. When 
informed by the union that he had to pay his 
dues or be discharged, Moreau said he would 
rather quit than pay the dues. Having made 
this statement to an Algoma vice-president, 
in the presence of a union agent, Moreau 
was told by the vice-president to collect his 
pay and leave Algoma’s employ. 

Moreau then filed charges with the Wis- 
consin Employment Relations Board, assert- 
ing that the company was guilty of unfair 


practices in discharging him. The WERB 
agreed with Moreau. It held that the main- 
tenance-of-membership agreement was in- 
valid because it had not been preceded by 
the authorization election required by the 
Wisconsin Employment Peace Act.* Since 
the agreement was invalid, said the WERB, 
the discharge pursuant thereto was unlaw- 
fully discriminatory. As a remedy for the 
unfair practice, the WERB ordered Algoma 
to reinstate Moreau with back pay. 


The union and the employer brought the 
case first to the Wisconsin courts* and then 
to the United States Supreme Court, on the 
theory that the WERB had no power to act 
in the premises. The argument was that 
Algoma labor relations were governed by 
federal law because Algoma was an inter- 
state employer; that the maintenance-of- 
membership agreement was lawful under 
the National Labor Relations Act, as orig- 
inally enacted, since Local 1521 was a bona 
fide majority representative; and, therefore, 
that Wisconsin law to the contrary had to 
bow. According to the union and the em- 
ployer, the case showed a conflict between 
the National Labor Relations Act, a federal 
statute, and the Wisconsin Employment 
Peace Act, a state statute. In the face of 
such a conflict, they argued, the Supremacy 
Clause of the United States Constitution be- 
came operative. The Supremacy Clause 
provides that: “This Constitution, and the 
laws of the United States which shall be 
made in pursuance thereof .. . shall be the 
supreme law of the land; and the judges 
in every state shall be bound thereby, any 
thing in the Constitution of laws of any state 
to the contrary notwithstanding.” * 


The United States Supreme Court dis- 
agreed. There was no doubt, the Court 
conceded, that Algoma was subject to the 
NLRA. But this fact, according to the 
Court, did not mean that Algoma was ex- 
clusively subject to the NLRA. The com- 
pany would be exclusively subject to the 
NLRA, the Court said, only if that act 
expressly or implicitly revealed a Congres- 
sional intention to pre-empt either the whole 
field of labor-relations law or at least the 
field relating to compulsory unionism, On 
the basis of the terms of the act itself and 
of its legislative history, the Court held that 
no such Congressional intention could be 
found. In fact, said the Court, both the act 















3 The full text of the Plankinton decision: 
“The judgment is reversed. Bethlehem Steel 
Co. v. New York State Labor Relations Board 
{12 LABOR CASES { 51,245], 330 U. S. 767; La- 
Crosse Telephone Corp. v. Wisconsin Employ- 
ment Relations Board [16 LABOR’ CASES 
1 64,913], 336 U. S. 18.”’ 
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416 LABOR CASES { 65,013, 336 U. S. 301. 

5’ For the text of the provision, see 4 CCH 
Labor Law Reports (4th Ed.) { 47,006 (c). 
® See 14 LABOR CASES { 64,253, { 64,526. 
™United States Constitution, Article 

Clause 2. 


VI, 
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itself and its legislative history clearly indi- 
cated that the Congressional intention was 
not to interfere with state laws relating to 
compulsory unionism. Such being the case, 
Algoma was under a duty to observe the 
requirements of the Wisconsin Employment 
Peace Act; and, for breach of that duty by 
execution of a. maintenance-of-membership 
agreement without the election required by 
the state law, the WERB had jurisdiction 
to find that Algoma had committed an un- 
fair labor practice and to remedy it. The 
fact that Algoma had entered into the con- 
tract pursuant to the request of a federal 
conciliator, said the Court, was immaterial. 
So much, at present, for the case of Algoma 
Plywood & Veneer Company v. WERB. 


Plankinton Case 


Prior to 1945, the NLRB certified the 
United Packing House Workers of America 
(CIO) as exclusive bargaining representative 
of the Plankinton Packing Company, another 
interstate business. In February, 1945, pursu- 
ant to a directive of the National War Labor 
Board, the union and the company executed 
a maintence-of-membership agreement. By 
the terms of this agreement, all Plankinton 
employees who were members of the union 
in good standing on March 9, 1945, and all 
employees who became members thereafter, 
were required, as a condition of continued 
employment, to maintain membership in 
good standing for the duration of the agree- 
ment. On March 6, 1945, one Stokes, seek- 
ing to avail himself of the “escape clause,” 
tendered his resignation from the union. 
Such action, of course, was provided for by 
the agreement itself, and would have served 
to erase union membership as a condition of 
Stokes’s continued employment with Plank- 
inton. The union, however, did not accept 
Stokes’s tender of resignation. Instead, in 
the words of the Wisconsin court, fellow- 
union employees “commenced a course of 
conduct intended to coerce and intimidate 
. . . Stokes, and to cause his loss of employ- 
ment for the reason he had exercised his 
right to refrain from membership in the... 
union, and on May 9, 1945, at the re- 
quest of the union, the company dis- 
charged [Stokes] as a result of the 
coercion, intimidation, and inducement of 
the . . . union.” * 

Once again, after a finding by the WERB 
similar to the one made in the Algoma case, 


the state and federal judicial circuit was 
traveled. On appeal from the WERB rul- 
ing, a Wisconsin circuit court held that the 
WERB acted beyond its power. The Wis- 
consin Supreme Court reversed the circuit 
court, holding, on the basis of the Algoma 
decision of the United States Supreme Court, 
that there was room for the Wisconsin act to 
apply, notwithstanding the fact that the com- 
pany involved was subject to the National 
Labor Relations Act.” This time, however, 
on writ of certiorari to the Wisconsin Su- 
preme Court, the United States Supreme 
Court reversed the Wisconsin court, in a 
per curiam decision. With just a bare cita- 
tion of the Bethlehem™ and LaCrosse Tele- 
phone™ decisions to explain its action, the 
United States Supreme Court said simply: 
“The judgment is reversed.”™ Since the 
WERB had ordered Plankinton to reinstate 
Stokes with back pay, the effect of the 
Supreme Court’s reversal was to hold that 
Plankinton was obliged neither to reinstate 
Stokes nor to give him back pay. 


Background to Plankinton 


How is the ruling in the Plankinton case 
to be reconciled with that of the Algoma 
case? Wherein do those cases differ on the 
operative facts? Before analyzing the sim- 
ilarities and differences of the factual situa- 
tions in the two cases, it is desirable to set 
forth the essential holdings in the two cases 
cited by the Supreme Court in the Plankinton 
case. The Bethlehem case arose out of action 
taken by the New York Labor Relations 
Board. At a time when the NLRB was 
refusing to certify unions as collective bar- 
gaining agents for supervisors, the New York 
board entertained a representation petition 
filed by certain foremen employed by an 
interstate employer—an employer subject 
to the National Labor Relations Act but 
located in New York State. On suit by the 
employer, challenging the New York board’s 
assumption of jurisdiction, the Supreme Court 
held in the Bethlehem case that the board 
had no power to act in the premises. The 
essential fact, according to the Supreme 
Court, was that both the federal government 
and the state had attempted to govern the 
identical phase of employer-employee rela- 
tions and had delegated to their respective 
agencies a discretion which could eventuate 
in conflicting decisions—as indeed occurred 
in the Bethlehem case, since the New York 





’WERB v. Plankinton Packing Company, 16 
LABOR CASES { 64,910 (1948). 

® Ibid. 

1 WERB v. Plankinton Packing Company, 16 
LABOR CASES { 65,251. 
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1 Supra, footnote 3. 
22 Ibid. 
13 17 LABOR CASES § 65,595. 
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board would certify the supervisors’ union 
when the NLRB would not: 

“Comparison of the State and Federal 
statutes will show that both governments 
have laid hold of the same relationship for 
regulation, and it involves the same em- 
ployers and the same employees. Each has 
delegated to an administrative authority a 
wide discretion in applying this plan of reg- 
ulation to specific cases, and they are gov- 
erned by somewhat different standards. 
Thus, if both laws are upheld, two admin- 
istrative bodies are asserting a discretionary 
control over the same subject matter, con- 
ducting hearings, supervising elections and 
determining appropriate units for bargaining 
in the same plant. They might come out 
with the same determination, or they might 
come out with conflicting ones as they have 
in the past. But the power to decide 
a matter can hardly be made dependent on 
the way it is decided. As said by Mr. Justice 
Holmes for the Court, ‘When Congress has 
taken the particular subject-matter in hand 
coincidence is as ineffective as opposition. . . .’ 
If «he two boards attempt to exercise a con- 
current jurisdiction to decide the appropri- 
ate unit of representation, action by one 
necessarily denies the discretion of the other. 
The second to act either must follow the 
first, which would make its action useless 
and vain, or depart from it, which would 
produce a mischievous conflict. The State 
argues for a rule that would enable it to 
act until the federal board had acted in the 
same case. But we do not think that a 
case by case test of federal supremacy is 
permissible here. The federal board has 
jurisdiction of the industry in which these 
particular employers are engaged and has 
asserted control of their labor relations in 
general. It asserts, and rightiully so . . ., 
its power to decide whether these foremen 
may constitute themselves a bargaining unit. 
We do not believe this leaves room for the 
operation of the state authority asserted.” ™ 


LaCrosse Case 


The LaCrosse case involved another rep- 
resentation proceeding, this one conducted 
by the Wisconsin Employment Relations 
Board. Once again, the company involved 
was engaged in activities affecting interstate 
commerce and was therefore subject to the 
NLRA. In fact, one of the unions in the 
case had originally filed a representation 
petition with the NLRB, seeking certifica- 
tion as exclusive bargaining representative; 









but it withdrew its petition before the NLRB 
acted, and then filed a petition with the 
WERB, seeking the same relief. Noting 
that, as in the Bethlehem case, the respective 
authorities of the state and national boards 
might be exercised in conflicting ways, and 
noting further that the NLRB had exercised 
jurisdiction generally over the industry in- 
volved in the LaCrosse case, the Supreme 
Court, following its ruling in the Bethlehem 
case, held that the WERB could not act— 
could not assume jurisdiction over the rep- 
resentation question involved: 

“This employer is concededly engaged in 
interstate commerce; and the industry is one 
over which the National Board has con- 
sistently exercised jurisdiction. The Wis- 
consin Act provides that a majority of 
employees in a single craft, division, depart- 
ment or plant of an employer may elect to 
constitute that group a separate bargaining 
unit. The federal act leaves that matter 
to the discretion of the board. When under 
those circumstances the state board puts its 
imprimatur on a particular group as the col- 
lective bargaining agent of employees, it 
freezes into a pattern that which the federal 
act has left fluid. In practical effect the true 
measure of conflict between the state and 
federal scheme of regulation may not be 


found only in the collision between the 
formal orders that the two boards may 
issue. We know that administrative prac- 


tice also disposes of cases in which no order 
has been entered. Disposition of contro- 
versies On an administrative as distinguished 
from a formal basis will often reflect the 
attitudes of the National Board which have 
not been reduced to orders in those specific 
cases. A certification by a state board under 
a different or conflicting theory of repre- 
sentation may therefore be as readily dis- 
ruptive of the practice under the federal act 
as if the orders of the two boards made a 
head-on collision. These are the very real 
potentials of conflict which lead us to allow 
supremacy to the federal scheme even though 
it has not yet been applied in any formal 
way to this particular employer. The prob- 
lem of employee representation is a sensitive 
and delicate one in industrial relations. The 
uncertainty as to which board is master and 
how long it will remain such can be as dis- 
ruptive of peace between various industrial 
factions as actual competition between two 
boards for supremacy. We are satisfied with 
the wisdom of the policy underlying the 
Bethlehem case and adhere to it.” * 
(Continued on page 486) 









144 Bethlehem Steel Company v. New York 
State Labor Relations Board, supra, footnote 3. 
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1% LaCrosse Telephone Corporation v. Wiscon- 
sin Employment Relations Board, supra, foot- 
note 3. 
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House Passes Debilitated FEPC Bill 


The House of Representatives, on Febru- 
ary 23, 1950, passed by a vote of 240 to 
176 a Fair Employment Practices Act bill 
(H. R. 4453). The bill, as passed by the 
House, places Congress on record as op- 
posed to job discrimination because of race, 
creed, religion, color, national origin, sex or 
disability. A five-member Fair Employment 
Practices Commission would be established 
to discourage discrimination by making 
surveys, distributing educational information 
and by conducting investigations of com- 
plaints of job bias. An advisory body only, 
the commission could make recommenda- 
tions in individual cases, but acceptance by 
an employer would be strictly voluntary. 
Persons “forcibly” resisting the commission 
or its agents during an investigation would 


be subject to a $500 fine—the sole sanction | 


provided. 


Cornerstone of President Truman’s civil- 
rights program is a Fair Employment Prac- 
tices Commission with compulsory powers 
over employers through the issuance of 
cease-and-desist orders and noncompliance 
by an employer punishable by fine or im- 
prisonment, or both. This plan was rejected 
by the House. 

The bill passed by the House is now in 
the Senate (Calendar No. 1289), where its 
fate is uncertain in view of a filibuster 
promised by its opponents. The salient 
features of the bill are listed below: 


Composition of FEPC.—The commission 
would be composed of five members ap- 
pointed by the President to serve at a salary 
of $12,000 a year. The President would 
designate one member to serve as chairman. 
One of the original members would serve 
for a one-year term, one for a two-year 
term, one for a three-year term, one for a 
four-year term and one for a five-year term, 
but their successors would be appointed for 
five-year terms each. Members would be 
removable by the President, after notice and 
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hearing, for neglect of duty or malfeasance 
in office. 


Office of Commission.—The principal office 
of the commission would be located in the 
District of Columbia, but it would be au- 
thorized to meet and exercise any or all 
of its powers at any other location and could 
establish such regional offices as it deemed 
necessary. The commission, by one or more 
of its members, or by designated agents or 
agencies, could conduct any investigation, 
proceeding or hearing necessary to its func- 
tions in any part of the United States. 


Powers of Commission.—The commission 
would be authorized to: 


(1) appoint officers and employees to as- 
sist in the performance of its functions; 

(2) cooperate with or utilize regional, 
state, local and Other agencies and utilize 
voluntary and uncompensated services; 


(3) pay witnesses summoned to appear 
before it, or witnesses whose depositions 
would be taken, the same witness and mile- 
age fees as paid to witnesses appearing in 
courts of the United States; 

(4) make, amend and rescind rules and 
regulations; 

(5) serve process or other papers person- 
ally, either by registered mail or by leaving 
a copy at the principal office or place of 
business of the person to be served; 


(6) make appropriate technical studies 
and make their results available to interested 
government and nongovernmental agencies. 


Duties of Commission.—It would be the 
duty of the commission to eliminate dis- 
crimination in regard to hiring or tenure, 
terms or conditions of employment or union 
membership, because of race, creed or color, 
by: 

(1) making comprehensive studies of job 
discrimination in metropolitan districts and 
various sections of the country; 
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(2) formulating, in cooperation with other 
interested public and private agencies, com- 
prehensive plans for eliminating discrimina- 
tion; 

(3) publishing and disseminating reports 
and other information relating to discrimi- 
nation; 

(4) conferring and cooperating with and 
furnishing technical assistance to employers, 
labor unions and other private and public 
agencies in formulating and executing poli- 
cies and programs for eliminating dis- 
crimination; 

(5) receiving and investigating complaints 
charging discrimination; 

(6) making specific and detailed recom- 
mendations to the interested parties as to 
methods of eliminating discrimination. 


After the filing of any written complaint, 
the chairman would be required to designate 
one of the commissioners to make, with the 
assistance of the staff, a prompt investiga- 
tion. If the commissioner determines that 
probable cause exists for crediting the al- 
legations of the complainant, he would im- 
mediately attempt to eliminate the unlawful 
employment practice by conference, con- 
ciliation and persuasion. 


Annual Report.—At the close of each 
fiscal year, the commission would be re- 
quired to report to Congress and to the 
President, describing in detail its investiga- 
tions and hearings and their outcome, the 
decisions rendered and other work per- 
formed. The commission would be author- 
ized to recommend legislation it believed to 
be desirable. 


Investigatory Powers of Commission. 


(1) The commission or its authorized agents 
or agencies would have the right to examine 
or copy any evidence of any person relating 
to an investigation or hearing. 


(2) Any member of the commission would 
have power to issue subpoenas requiring the 
attendance and testimony of witnesses and 
the production of any evidence relating to a 
proceeding before the commission. 


(3) Any member of the commission, or a 
designated agent or agency would be em- 
powered to administer oaths, examine wit- 
nesses, receive evidence and conduct in- 
vestigations, proceedings or hearings. 

(4) Attendance of witnesses and produc- 
tion of evidence could be required from any 
place in the United States, or any territory 
or possession, at any designated place of 
hearing. 
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In case of refusal to obey a subpoena, 
upon application by the commission, any 
United States district court in the jurisdic- 
tion in which the investigation was con- 
ducted or in which the person guilty of con- 
tumacy was found, resided or transacted 
business would have jurisdiction to issue an 
order requiring the person to appear before 
the commission and to produce evidence and 
give testimony. Failure to obey would evoke 
punishment for contempt of court. 


An individual would not be excused from 
testifying and producing evidence in obedience 
to a commission subpoena on the ground 
that the required testimony or evidence 
might incriminate him or subject him to a 
penalty or forfeiture. After claiming his 
privilege against self-incrimination, an indi- 
vidual testifying would not be subject to 
prosecution, penalty or forfeiture, except for 
perjury, because of his statements. 


Discrimination in Employment by Federal 
Government.—The commission would be di- 
rected to make a study and investigation of 
discrimination in employment in the depart- 
ments and agencies of the federal govern- 
ment and to recommend to Congress a 
specific plan and legislation for eliminat- 
ing discrimination. 


Willful Interference with Commission.— 
Any person willfully resisting, impeding or 
interfering with any member of the com- 
mission, its agents or agencies, in the per- 
formance of its duties would be subject to a 
fine of not more than $5,000 or imprison- 
ment for not more than one year, or both. 


Exemptions.—Any person who is a mem- 
ber of an organization which has been cited 
by the Attorney General and/or by the 
Federal Bureau of Investigation as a Com- 
munist organization or as a Communist- 
front organization is excluded from the 
provisions of the act. Also, none of the 
provisions of the act apply to employment 
by the Atomic Energy Commission or any 
contractor or licensee of the Atomic Energy 
Commission. 


The bill also provides that the absence of 
individuals of a particular race, religion, 
color, national origin or ancestry in the 
employment of any individual will not con- 
stitute evidence of discrimination, nor shall 
the act be construed to mean that a person 
lacking essential qualifications to perform 
the duties of a job must be employed. 


(Continued on page 489) 
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FREE SPEECH FOR EMPLOYERS 


By HERBERT BURSTEIN 


FREE SPEECH IS A PARADOX, FOR TO BE FREE IT MUST 
BE SHACKLED WITH LEGISLATIVE AND JUDICIAL RULES 


N a complex, nationally integrated econ- 

omy, labor disputes invélve the whole 
community. Traditional rights must be ac- 
commodated to the felt needs of society; 
competing and conflicting economic interests 
and objectives must be reconciled; economic 
strength must be balanced so that the struggle 
for supremacy between economic classes 
does not erupt into revolution.’ To achieve 
compromise and, hence, stability, the com- 
munity must participate, regulate and define 
the boundaries of permissible contest. Con- 
structive societal action is assured only if 
the facts of a labor dispute are freely com- 
municated. So it is that: 

“In the circumstances of our times the 
dissemination of information concerning the 
facts of a labor dispute must be regarded as 
within that area of free discussion that is 
guaranteed by the Constitution.” ’ 

The identification of picketing with con- 
stitutionally protected free speech was part 


The author is a member of the law firm 
actively engaged in labor practice 


of a legislative and judicial program to 
equalize the bargaining power of workers 
and organized business.’ Within that frame 
of reference, it was consistent to circum- 
scribe the rights of employers, not by legis- 
lation alone, but also by judicial mandate. 


The suggestion by Justice Jackson that: 
“Free speech on both sides and for every 
faction on any side of the labor relation is 
to me a constitutional and useful right. 
Labor is free to turn its publicity on any 
labor oppression, substandard wages, em- 
ployer unfairness, or objectionable working 
conditions. The employer, too, should be free 
to answer, and to turn publicity on the records 
of the leaders or the unions which seek the 
confidence of his men. if the em- 
ployer’s speech is associated with dis- 
criminatory discharges or intimidation, the 
constitutional remedy would be to stop the evil, 
but permit the speech, if the two are separa- 
ble; and only rarely and when they are 


of Zelby & Burstein, New York City, 
as management representatives 





1 McIver, Society, Its Structure and Changes, 
p. 197; Commons, Institutional Economics, 
p. 682. 


2 Thornhill v. Alabama, 2 LABOR CASES 


{ 17,059, 310 U. S. 88; for recent developments 
see ‘Regulations of Picketing and Free 
Speech,’’ 26 Texas Law Review 783 (June, 1948) ; 
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“Free Speech and Picketing for ‘Unlawful Ob- 


jectives,’’’ 16 University of Chicago Law Re- 
view 701 (Summer, 1949). 
’ Teller, ‘‘Picketing and Free Speech,”’ 56 


Harvard Law Review 180 (October, 1942): 
Dodd, ‘‘Picketing and Free Speech: A Dissent,’’ 
56 Harvard Law Review 532 (January, 1943). 
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inseparable to stop or punish speech or 
publication’* marked a turning point in the 
course of judicial treatment of labor’s rights. 
As labor organization expanded and trade 
union policies became a dominant industrial 
factor, the disparity in the area of allowable 
activity for labor unions and for employers 
was narrowed by refinement of the Thorn- 
hill doctrine * and the enactment of the Taft- 
Hartley law.* 


Words of Taft-Hartley Act 


A clue to the changing attitude of Con- 
gress is found, immediately, in a comparison 
of the declaration of policy in the Wagner 
Act and the Taft-Hartley Act. Thus, the 
new act states: 

“Experience has further demonstrated 
that certain practices by some labor organi- 
zations, their officers and members have the 
intent or the necessary effect of burdening 
or obstructing commerce by preventing the 
full flow of goods in such commerce through 
strikes and other forms of industrial unrest 
or through concerted activities which impair 
the interest of the public in the free flow of 
such commerce. The elimination of such 
practices is a necessary condition of the 
assurance of the rights herein guaranteed.” * 

This declaration is implemented by a series 
of union unfair labor practices * and by pro- 
scription of a considerable number of union 
activities and objectives.® Correlative with 
the restraint on union activity is the broad- 
ening of employer prerogatives, of which 
one of the most significant (at least in legis- 
lative conception) is Section 8(c) of the act 
which provides that: 

“The expressing of any views, argument, 
or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or 
visual form, shall not constitute or be evi- 
dence of an unfair labor practice under any 
of the provisions of this Act... .” 

Of this section, the minority members of 
the Joint Congressional Committee on 


Labor-Management Relations said that “. . . 
its effect in its total Taft-Hartley context 
has been to protect employers, but not 
unions.” ” 

This criticism, like the premise that Sec- 
tion 8(c) will assure employers and trade 
unions equally of the right “to express their 
views to employees on labor matters” ™ if 
the speech is free of “threats of violence, 
intimidation, economic reprisal, or offers of 
benefit” is not entirely supported by recent 
Board and court decisions. 

Until the Supreme Court acts, 
sions about the scope and effect of Section 
8(c) are necessarily tentative. Little aid, be- 
yond broad generalization, is found in the 
debates and reports. Of course, the object 
appears clear—namely, to legislatively re- 
verse NLRB decisions which limited the 
rights of employers to oppose unions and 
union organization by oral and written com- 
munication to employees. Thus the House 
Committee Report charges that the Board 
not only found employers guilty of miscon- 
duct when the right of free speech was 
exercised but also employed its arbitrary 
powers to penalize and abolish unions which 
workers wanted but which the Board dis- 
approved.” 

The effect and application of Section 
8(c) is less obvious. The language of the 
section is a compromise between the bills 
introduced in the Senate and the House; 
but in S. 1126 and H. R. 3020, as originally 
introduced (and later amended), it is stated 
clearly that an expression of any view on 
labor matters which, in its own terms, did 
not threaten force or economic reprisal could 
not constitute or be evidence of an unfair 
labor practice. 


conclu- 


“Totality of Activities’ 


Is the “totality-of-activities” doctrine,” 
under which speech, in itself innocent, was 
held coercive by the Board, now rejected 
and outlawed by Section 8(c) ? 





4 Thomas v. Collins, 9 LABOR CASES { 51,192, 
323 U. S. 516 (1945). 

5 Carpenters and Joiners Union of America, 
Local No. 213 v. Ritter’s Cafe, 5 LABOR CASES 
1 51,137, 315 U. S. 722; Dennis, Labor Law, 
Annual Survey of American Law (1948), pp. 408- 
420: Wadsworth Building Co., Inc., et al., 2 
CCH Labor Law Reports (4th Ed.) { 8657, 81 
NLRB — (No. 127); Sealright Pacific, Ltd., 2 
CCH Labor Law Reports (4th Ed.) { 8748, 82 
NLRB — (No. 64). 

661 Stat. 29, USCA Section 141 et seq.; 
Levitt, ‘‘The Taft-Hartley Act: A Year and a 
Half of Administrative and Judicial Construc- 
tion,’’ 24 New York University Law Quarterly 
Review 76 (January, 1949). 

729 USCA 141. 

829 USCA 158(b). 
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®29 USCA Sections 159, 160(L), 178, 185, 186 
and 187 are especially illustrative. 

1” Senate Report 374, p. 44; Senate Concurrent 
Resolution 10, 81st Congress. 

" Senate Report 105 on S. 1126, p. 23. 

72 House Conference Report 510 on H. R. 3020, 
Pp. = see, too, House Report 245 on H. R. 3020. 
p. 3 

13 Peter J. Schweitzer, Inc., 54 NLRB 813: 
Grove Regulator Company, 66 NLRB 1102: 
Wennonah Cotton Mills Company, Inc., 63 
NLRB 143; Carl L. Norden, Inc., 62 NLRB 
828. Perhaps the most controversial expression 
of this doctrine is to be found in the ‘“‘captive- 
audience’ principle: Clark Brothers Company, 
Inc., 72 NLRB 802: see reversal of principle 
in Babcock and Wilcox Company, 77 NLRB 577. 


March, 1950 @ Labor Law Journal 











The House conferees reported: 

“The practice which the Board has had 
in the past of using speeches and publica- 
tions of employers concerning labor organiza- 
tions and collective bargaining arrangements 
as evidence, no matter how irrelevant or 
immaterial, that some later act of the em- 
ployer had an illegal purpose gave rise to 
the necessity for this change in the law. 
The purpose is to protect the right of free 
speech when what the employer says or 
writes is not of a threatening nature or does 


promise a prohibited favorable dis- 
x14 


not 
crimination.’ 

In short, unless the speech itself, without 
reference to other acts or conduct of the 
employer, contained a threat of economic re- 
prisal or a promise of benefit, the Board, 
theoretically at least, would be precluded 
against finding an unfair labor practice. 
Testifying before the Joint Committee on 
Labor-Management Relations, Chairman 
Herzog of the NLRB said that the Board 
would be “under the extraordinary handicap 
of not being able to use statements that 
somebody made on Monday to prove the 
motive for a discharge on Tuesday.” ” 

This view finds support in the statement 
by Mr. Hartley in his report on the bill: 

“The bill provides that the new Board is 
prohibited from using as evidence against 
an employer, an employee, or a union any 
statement that by its own terms does not 
threaten force or economic reprisal.” * 

Commenting again on the practices of the 
Board under the Wagner Act, Mr. Hartley 
pointed out: 

“The bill corrects this, providing that 
nothing that anyone says shall constitute or 
be evidence of an unfair labor practice un- 
less it, by its own express terms, threatens 
force or economic reprisal. This means that 
a statement may not be used against the 
person making it unless it, standing alone, is 
unfair within the express terms of Sections 
7 and 8 of the amended act.” 

Those who opposed the bill argued that 
the Board had consistently respected the 
right of an employer to announce non- 
coercive views and opinions. Senator Wag- 
ner, reappraising the NLRA, urged that “all 


the propaganda to the contrary notwith- 
standing, the phenomenal growth of labor 
organization has taken place without any 
diminution of the employers’ constitutional 
right to free speech in labor relations. The 
talk of restoring free speech to the employer 
is a polite way of reintroducing employer 
interference, economic retaliation, and other 
insidious means of discouraging union mem- 
bership and union activity, thereby greatly 
diminishing and restricting the exercise of 
free speech and free choice by the working 
men and women of America.” ”™ 

Critical of Section 8(c), the minority in 
its report on the bill charged that “these 
provisions go far beyond mere protection of 
an admitted constitutional right. By saying 
that statements are not to be considered as 
evidence, they insist that the Board and the 
courts close their eyes to the plain implica- 
tions of and disregard clear and 
probative evidence. In no field of the law 
are a man’s statements excluded as evidence 
of an illegal intention. Here, again, a deep- 
seated intention to protect employers in the 
commission of unfair labor practices is evi- 
dent. Here, again, the laudable purpose of 
protecting free speech cloaks an evil design 
to encourage unfair labor practices by em- 


speech 


19 
ployers.” 


Congressman Madden argued that “Sec- 
tion 8(c) goes far beyond the mere protec- 
tion of the constitutional right of free speech 
and prescribes that statements which contain 
no threat of reprisal or force or promise of 
benefit may not even be considered as evi- 
dence of an unfair labor practice. In no 


law are a man’s statements 
*? 20 


other field of 
excluded as evidence of an illegal intention. 

Mr. Madden’s 
Ex-Congressman 


Ironically, support for 
views was supplied by 

Hoffman (who thought the bill did not go 
far enough in protecting antilabor prac- 
tices). Like the child in the fairy tale who 
alone acknowledged the king’s nakedness, 
Mr. Hoffman said: 

“This provision about free speech pro- 
vides that he can give a speech if he does 
not make any threats or offer any benefits. 
How can you make a speech unless your 
heart is in it and you can offer benefits?” ” 





14 See footnote 12, supra. 

% Hearings before the Joint Committee on 
Labor-Management Relations, p. 143. 

% House Report 245 on H. R. 3020, p. 8. 

11 Tbid., p. 33. 

1% 93 Daily Congressional Record, p. A895; 
note that pagination is not equivalent to pagi- 
nation in bound volumes of the Congressional 
Record. All references reading Daily Con- 
gressional Record may be found in Volumes I 
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and II of the Legislative History of the Labor- 
Management Relations Act, 1947 compiled and 
published by the National Labor Relations 
Board and available through the United States 
Government Printing Office. 

%” House Minority Report 245 on H. R. 3020, 
p. 84. 

2° 93 Daily Congressional Record, p. 6542. 

21 Tbid., p. 6437. 
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Pepper v. Taft 


Partial clarification of the intent which 
underlies the section is to be found in a 
colloquy between Senators Pepper and Taft: ™ 


“MR. PEPPER: Under that provision, if 
an employer were to say on Monday, ‘I hate 
labor unions, and I think they are a menace 
to this country’, and if he fired a man on 
Thursday and the question was whether that 
man was fired for cause or fired because 
he was agitating for a union in the plant, 
would the statement made on Monday, in 
which the man said, ‘I think labor unions 
are a menace to this country’ be admissible 
in evidence as bearing on the question of 
the reason for the discharge? 


“MR. TAFT: All these questions involve 
a consideration of the surrounding circum- 
stances. It would depend upon the facts. 
Under the facts generally stated by the 
Senator, I think that statement would not 
be evidence of any threat. There would have 
to be some other circumstances to tie in 
with the act of the employer. If the act of 
discharging is illegal and an unfair labor 
practice, consideration of such a statement 
would be proper. But it would not be proper 
to consider as evidence in such a case a 
speech which in itself contained no threat 
express or implied. That is the effect of 
the House language which was accepted.” 


Senator Pepper, not satisfied with this 
answer, asked again: ™ 


“Suppose 10 workers are fired. Under the 
present law they make a complaint to the 
National Labor Relations Board. The Board 
has a trial to determine from the evidence 
what was the reason for the discharge of 
those 10 workers. Was it because they were 
trying to organize a union in that plant, or 
was it because they were the 10 most in- 
efficient workers in the organization? Under 
the present law, if someone heard the em- 
ployer say, ‘I hate labor unions; they are 
a menace to America,’ that statement could 
be admitted in evidence. The Board could 
consider it and weigh it in connection with 
the act of the employer in discharging those 
10 workers. But there were some good law- 
yers working on this conference report. Some 
very able, competent lawyers were working 
on it. They provided that what a man says or 
writes or prints cannot even be put in evi- 
dence unless the statement itself is com- 
plete with a threat. In that connection, let 
us consider a comparable situation; namely, 


a case in criminal law. Suppose a defendant 
is on trial for murder, and suppose he has 
an alibi; suppose he says, ‘I am a good friend 
of the deceased. I did not have anything 
to do with his death. I was somewhere else.’ 
Suppose a witness states that a week before 
the murder the defendant said, ‘I hate that 
fellow. He ought to be dead.’ That testi- 
mony would be admissible in any court in 
the United States; but under this bill, by 
analogy, it could not be admitted unless the 
defendant said, ‘I hate that fellow. He ought 
to be dead, and I am going to kill him next 
Saturday night with a pistol.’ Mr. Presi- 
dent, is that fair? Is it designed to give the 


workers fair protection?” 


Adverting to this objection, Senator Taft 
replied: ™ 

“There have also been a number of deci- 
sions by the Board in which discharges of 
employees, even though there was no evi- 
dence in the surrounding circumstances of 
discrimination, have been deemed unfair la- 
bor practices simply because at one time or 
another the employer has expressed himself 
as not in favor of unionization of his em- 
ployees. The object of this section, there- 
fore, is to make it clear that decisions of this 
sort cannot be made under the conference bill. 


“It has been argued, however, that the 
prohibition against using expressions of 
opinion as evidence goes much further than 
the rules with respect to admissibility in a 
criminal or civil trial, Senators making this 
argument overlook the fact that the privi- 
lege of this subsection is limited to expres- 
sions of ‘views, arguments, or opinion’. It 
has no application to statements which are 
acts in themselves or contain directions or 
instructions. These, of course, could be deemed 
admissions and hence competent under the 
well-recognized exception to the hearsay rule. 


“Numerous comparisons with criminal and 
civil trials have been made. Consider a more 
exact comparison. A man is on trial for 
selling liquor illegally. The fact that h2 had 
argued against the adoption of the Volstead 
Act would scarcely be permitted to be used 
in evidence against him. In a murder trial 
in which defendant is accused of killing a 
Republican Senator his political views or 
opinions would not be competent testimony. 
Yet the Board has permitted employers’ 
expressions of opinion on unionism to be 
used to sustain the theory that he was guilty 
of violations of the National Labor Rela- 
tions Act.” 





2 Ibid., p. 6603. 
* Ibid., pp. 6673-6674. 
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The substance of the several reports and 
the debates imply strongly that Section 8 
(c) was intended to insulate employers against 
unfair labor-practice charges if a speech is 
noncoercive in content, notwithstanding past 
hostility to unions and, indeed, past unfair 
labor practices. 

But the section itself raises a number of 
significant questions which cast doubt upon 
the soundness of the theory, if not the sin- 
cerity of the proponents, of Section 8 (c). 
As Senator Morse said: 


“Mr. President, the question of employ- 
ers’ freedom of speech has generated a great 
deal of heat in the hearings before the Sen- 
ate committee. It is, of course, self-evident 
that neither the Board nor the courts can 
impair the right of free speech guaranteed 
in the Constitution. It is my impression 
that those who propose legislation designed 
to enlarge the employer’s right to express 
his views to his employees are not so much 
interested in vindicating their constitutional 
rights as they are in obtaining statutory 
immunity for acts and conduct which in 
fact interfere with and coerce employees.” * 


The whole issue of free speech is of dubious 
applicability here, as it is in picketing. Meas- 
ured against the “clear and present danger” 
test of free speech, no employer statement, 
including one threatening reprisal or prom- 
ised benefit, may be enjoined. Speech, by 
itself, cannot be enjoined; and if the speech 
threatens a violation of the law, equity will 
not intervene because equity does not en- 
join crimes. If picketing for a closed shop 
may be enjoined because a state declares 
the closed shop an illegal labor objective, a 
noncoercive statement by an employer who, 
at any time, demonstrated hostility to union 
organization may likewise be enjoined since 
neither the picketing, in the one case, nor 
the statement, in the other, is constitution- 
ally protected free speech. Those who spon- 
sored complete constitutional immunity for 
noncoercive statements by employers, irre- 
spective of the previous or simultaneous 
hostility to trade unions, must, for consist- 
ency alone, contend for complete freedom of 
nonviolent picketing. This, indeed, would 
be a strange result, considering the philos- 
ophy and purpose which underlies the Taft- 
Hartley Act! 


Virginia Electric Case 


Thus far, the courts have apparently adopted 
the view that Section 8 (c) incorporates into 
the statute the principles enunciated under the 
Wagner Act. After the first hectic days of 


this act, the recognition of employer rights 
began to emerge out of the decisions. The 
area of allowable speech was marked out in 
a series of important decisions of which 
NLRB v. Virginia Electric & Power Com- 
pany ™ is probably the most significant. In that 
case, the facts revealed a history of employer 
hostility to labor organization which abated, 
however, after the constitutionality of the 
Wagner Act had been upheld. Shortly there- 
after, union organizers appeared at the com- 
pany plant. The company then posted a 
bulletin which, in substance, recognized the 
rights of employees to join or refuse to join 
a union. Employees were reminded, how- 
ever, that they were free to bargain with 
the company without the intervention of 
outsiders. Meetings were held by the com- 
pany officials and employees, at which com- 
pany officials read identical speeches. The 
speeches fairly presented the requirements 
of the Wagner Act and advised employees 
that they could join an outside union or set 
up their own organization. It was clear that 
the company’s activities were calculated to 
persuade the employees to form an inde- 
pendent, inside union. 

Meetings of a rival CIO union were kept 
under surveillance and employees were 
warned by one supervisor that “messing 
with the CIO” might lead to discharge. 
Application cards for the independent union 
were distributed on company time and, sub- 
sequently, the independent union and the 
company negotiated a collective bargaining 
agreement. 

On the basis of the bulletins and speeches 
alone, the Board found the company guilty 
of unfair labor practices and directed, among 
other things, that it cease giving effect to its 
contract with the independent union, with- 
draw recognition from and disestablish the 
independent union and reinstate wrongfully 
discharged employees. The company and 
the independent union petitioned for re- 
view and the Circuit Court of Appeals set 
aside the Board order. The Supreme Court 
granted certiorari. 

Answering the Board’s charge that the 
bulletin and the speeches interfered with, 
restrained and coerced the employees in the 
rights guaranteed them by Section 7 of the 
Wagener Act, the Court said: 

“Neither the Act nor the Board’s order 
here enjoins the employer from expressing 
its view on labor policies or problems, nor 
is a penalty imposed upon it because of any 
utterances which it has made. ... The em- 
ployer in this case is as free now as ever 
to take any side it may choose on this con- 





5 Ibid., p. 1911. 
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troversial issue. But, certainly, conduct, 
though evidenced in part by speech, may 
amount, in connection with other circum- 
stances, to coercion within the meaning of 
the Act. If the total activities of an em- 
ployer restrain or coerce his employees in 
their free choice, then those employees are 
entitled to the protection of the Act. And 
in determining whether a course of conduct 
amounts to restraint or coercion, pressure 
exerted vocally by the employer may no 
more be disregarded than pressure exerted 
in other ways.” 

The Court held that, standing alone, the 
bulletin statements and speeches were not 
coercive. Since the Board had found that 
the statements, in and of themselves and 
without reference to the surrounding cir- 
cumstances, constituted an unfair labor 
practice, the case was remanded to the Cir- 
cuit Court of Appeals with directions to 
remand it to the Board for ‘redetermination 
of the issues in the light of this opinion.” 


American Tube Bending Case 

The principle of the Virginia case was 
further elaborated in NLRB v. American 
Tube Bending Company, Inc.” In that case, the 
company addressed a letter to all of its em- 
ployees, which pointed out the right of self- 
organization and urged them to vote at an 
election. While it affirmed the right to join 
a union, the letter indicated plainly that the 
company preferred to deal directly with the 
employees without the intervention of a 
union. But there was no threat of discrimi- 
nation, nor of other economic reprisal. In- 
deed, the letter specifically stated that, 
regardless of the outcome of the election, 
employees would be treated fairly. 

A speech was delivered by a company rep- 
resentative who advanced substantially the 
same argument about the desirability of 
direct dealing with employees; but the right 
of the employees to select an outside repre- 
sentative was recognized. Here, too, the 
employees were urged to vote at the secret 
ballot. 

The election was held and a majority of 
votes were cast against the union. The issue 
to be resolved was whether the statements 
in the letter and the speech interfered with 
the employees in their free choice of a col- 
lective bargaining agent. The court con- 
cluded that: ‘“Had it not been for the 
decision of the Supreme Court in National 
Labor Relations Board v. Virginia Electric & 
Power Company, 314 U. S. 469, 62 S. Ct. 344, 
86 L. Ed. 348, we might have considered 


some of that court’s earlier decisions as re- 
quiring us to grant an enforcement order in 
the case at bar.” 

But, said the court, there was no evidence 
of coercion in the letter and speech, and it 
dismissed the proceedings. The case was 
not remanded to the Board because there 
was no need for further inquiry since the 
Board had based its finding exclusively on 
the letter and the speech and both were 
privileged under the First Amendment. 


Brandeis Case 


In NLRB v. J. L. Brandeis & Sons,” the 
Board found J. L. Brandeis & Sons guilty 
of interference, restraint and coercion of 
employees in the exercise of rights guaran- 
teed under Section 7 of the Wagner Act. 
Among the variety of unfair labor practices 
charged to the company were antiunion 
statements by certain buyers, the circula- 
tion of an antiunion petition, the use of de- 
tectives to spy on union representatives, 
antiunion statements by the president and 
general merchandise manager, the publica- 
tion of antiunion articles in the company’s 
house organ and the distribution of anti- 
union bulletins and pamphlets during a time 
when organizational efforts of the union 
were being carried on. The company’s house 
organ, ostensibly published for the purpose 
of carrying on communication with former 
employees in the armed forces, contained a 
number of critical comments about unions. 
In one issue it was suggested that employees 
scrutinize application and authorization cards 
carefully before signing and implied that 
those who signed might not know what they 
were signing. However, the company re- 
peated that it was not its policy to prevent 
anybody from joining or refusing to join a 
union. In another issue of the house organ, 
an article by Westbrook Pegler, which ex- 
posed and attacked one of the union organ- 
izers, was reprinted along with a statement 
by the president, acknowledging the right 
of the employees to join unions and assuring 
employees that their jobs would not be 
jeopardized by membership in the union. 
In addition, the statement replied to certain 
union charges of substandard wage condi- 
tions in company plants by pointing out that 
certain wages could not be adjusted upward 
because of the then effective Stabilization 
Law. The statement also suggested careful 
investigation by the employees of the people 
who were trying to organize them and im- 
plied that organizers were not selflessly 
seeking the best interests of the employees. 
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Other issues of the house organ contained 
an article by the president of the National 
Association of Manufacturers which attacked 
irresponsible labor leaders. The house organ 
also reprinted letters from former employees 
in war service which attacked “labor agitators.” 

A circular was distributed in which a 
statement was made that in the election 
the employees were voting only to decide 
whether or not they would “continue to deal 
with the management” or “turn this wholly 
over to the union.” 

In addition to the literature already de- 
scribed, a pamphlet was distributed under 
the signature of Karl Louis, the company’s 
merchandise manager, which challenged 
statements and claims made by the union; 
but this, too, emphasized that the employees 
were free to join or refuse to join the union. 
In a speech made by Louis, he said that 
there were honorable unions and that he 
had dealt with members and leaders and had 
found them honorable, but that nevertheless 
he was going to attack certain of the leaders 
and charge them with repeating lies in an 
effort to delude the workers. By indirec- 
tion, he impugned the character of certain 
of the labor leaders involved in the dispute. 

In the election which followed, the ma- 
jority of the voting employees rejected the 
four unions which were represented on the 
ballot. The Board contended that notwith- 
standing the guarantees in the First Amend- 
ment, the employer had the obligation of 
“maintaining a complete and unquestioned 
neutrality.” To this, the court replied: 

“While the teaching of some of the earlier 
decisions appears to sustain the contention 
that an employer must be neutral in his atti- 
tude in all labor matters and must refrain 
from expressing his opinion, we think the 
case of National Labor Relations Board vw. 
Virginia Electric & Power Company, 314 U.S. 
469 marks a definite departure from 
that view, and the trend of judicial deci- 
sion since the Virginia Power Company case 
supports the view that an employer may 
disseminate facts within the area of dispute, 
may even express his opinion on the merits 
of the controversy even though it involves 
labor organizations, may indicate a prefer- 
ence for individual dealings with employees, 
may state his policy with reference to labor 
matters, and may express hostility to a union 
or its representatives.” 

But the court did not abandon the princi- 
ple that coercive language is not constitu- 
tionally protected, nor did it reject the 
“totality-of-activities” test promulgated by 


the Board. Had the conclusion of the court 
been otherwise, then the mere statement by 
an employer that a worker is free to join or 
refuse to join a union would take it outside 
the ambit of an unfair labor practice. An 
employer might affirm again and again that 
employees are free to join a union, but by 
his conduct interfere, restrain or coerce em- 
ployees. 

On the whole case, the court found that 
the written and spoken words of the com- 
pany’s representatives did not constitute an 
unfair labor practice. Also rejected was the 
Board’s contention that the employer was 
responsible for the antiunion remarks of 
its minor supervisory officers and that these 
remarks indicated general hostility. The 
court found, on the contrary, that there was 
no background of union hostility or of labor 
troubles, and concluded: 

“When, as here, an employer has clearly 
defined his attitude of non-interference, the 
expressions of minor supervisory employees 
to the contrary must be regarded as their 
individual views—they speak without au- 
thority from their employer.” 

To the Board’s contention that statements 
repetitively and vehemently made by officers 
of the company became coercive, the court 


replied: 
“.. the right of free speech and the exer- 
cise of that right can not rest upon so 


fragile support. So long as the reasoning 
power of the employee and not his fear is 
appealed to, the Constitution protects. Cer- 
tainly, effectiveness of statement is not a 
test of its constitutionality; neither is accu- 
racy of the views expressed. National Labor 
Relations Board v. Brown-Brockmeyer Co., 
supra. One may vilification, 
false statement or exaggeration and still be 
protected in his right of free speech. Cant- 
well v. Connecticut, 310 U. S. 296. af 


The petition for the enforcement of the 


descend to 


order was denied. 


American Pearl Button Case 


In NLRB v. American Pearl Button Com- 
pany,” the Board had charged the American 
Pearl Button Company and the Washington 
Chamber of Commerce with an unfair labor 
practice as defined by Section 8 (1) of the 
Wagner Act. 

The facts were these: While the Amalga- 
mated Clothing Workers of America (CIO) 
was engaged in an organizational campaign 
among the company’s employees, the presi- 
dent and general manager of the company 
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stated, in a conference with a committee of 
the cutting department, that, if the union 
succeeded, work hours would be reduced 
and overtime eliminated. It was also implied 
that if the union demands had to be met by 
the company, the company might eventually 
cease operations. One foreman told one of 
the workers that the company did not want 
a union in the plant and that if the union 
prevailed all of the workers would be out 
of jobs. Other foremen, who, the court 
found, reflected the views of the manage- 
ment, attempted to persuade the workers to 
vote against the union. 


It was plain that there was general hos- 
tility to the union and some of the state- 
ments strongly implied economic reprisals, 
i.e., a shutdown or manipulation of hours 
so that take-home pay would be substan- 
tially reduced. 

The employer relied for its defense on the 
right of free speech but, considering all of 
the evidence, the court held: 


“The statements found by the Board to 
have been made by the Company’s represen- 
tatives, considered in view of all the facts 
and circumstances disclosed by the record, 
tended to interfere, restrain or coerce the 
employees, and we cannot say that this find- 
ing of the Board was not sustained by sub- 
stantial evidence.” 

The Chamber of Commerce had published 
an advertisement in which it defended the 
company and pointed out that the company 
was among the highest wage-paying enter- 
prises in the area. The advertisement urged 
all employees to vote, although it implied 
that a vote against the union would be de- 
sirable. Since, however, the company had 
no interest or control over the Chamber of 
Commerce and since the president of the 
company was not a member of that organi- 
zation, the cease-and-desist order was not 
enforced against it. 


Trojan Powder Case 


In NLRB v. Trojan Powder Company,” the 
Board had found that, in 1936, the AFL at- 
tempted to organize the company’s employ- 
ees, whereupon the company wrote a series 
of letters which the Board held coerced “the 
employees into abandoning their organiza- 
tional efforts.” The letter stressed employee 
loyalty and implied that operations might 
be curtailed if employees were not loyal. 
Individual employees were solicited to sign 
pledges that they would not “be a party to 
any labor disturbance of any sort” and that 


they would “do [their] best to influence 
[their] fellow employees against any such 
course.” While these events were not di- 
rectly involved, the Board considered them 
as a part of the background of the case 
before it. 

In 1941, while the CIO was active in or- 
ganizing, letters were again addressed to the 
employees by the company. The court said 
that the language of the letters was in- 
nocuous and “standing by itself, could 
hardly receive anything but an innocent in- 
terpretation.” These letters, for the most 
part, were self-gratulatory; they pointed out 
that belonging to an organization was not a 
prerequisite for job holding, announced an 
increase in the bonus, advised of an increase 
in average monthly compensation, empha- 
sized steadiness of employment and stated 
that a guaranteed minimum year-end pay- 
ment would depend upon uninterrupted 
work up to December 31, 1941. Finally, the 
letter asked each employee to voluntarily 
sign a statement of intention to work stead- 
ily without interruption, i.e., without strik- 
ing. In addition, the letter suggested that 
if the pledges were not signed, the company 
might feel constrained to refuse new and 
important work. 

The letter contained no implied threat. 
Indeed, while this series was like an unend- 
ing propaganda barrage, company letters 
were not infrequently used by the employer. 
But, said the court: 

“The last letter, which called for the no 
strike statement, is certainly capable of be- 
ing understood to suggest that unless such 
statement were forthcoming from the em- 
ployee group there would not be new work 
at the plant, even though the words are 
chosen with a fine sense of Victorian delicacy.” 

Supervisors, with the exception of one 
who called the CIO saboteurs, were rela- 
tively restrained, emphasizing that employ- 
ces were free not to join a union, and urging 
loyalty to the company. 

The petition for an order of enforcement 
was granted because of the court’s reluc- 
tance to interfere with the fact-finding pre- 
rogatives of the Board. Indeed, said the court: 


“We cannot say that the facts outlined 
above are incapable of sustaining the con- 
clusion found by the Board. The evidence 
is capable of a conclusion either in favor of 
the respondent or against it. The Board has 
concluded against it. We have no authority 
to interfere with that finding.” 

If this familiar principle of administrative 
law is observed, Section 8 (c) should be no 
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bar to a finding by the Board of coercion 
on the part of employers, even though a 
statement, considered alone, is noncoercive 
or promises no benefit. Although Section 
10 (e) of the Taft-Hartley Act provides for 
finality and conclusiveness of Board findings 
of fact only if they are supported by “sub- 
stantial” evidence, the scope of judicial re- 
view is not broadened by the act.™ 


Montgomery Ward Case 


In NLRB v. Montgomery Ward & Com- 
pany,” the Board petitioned for enforcement 
of an order requiring the company to cease 
and desist from certain alleged unfair labor 
practices, to offer reinstatement with back 
pay to certain discharged employees and to 
post certain notices. It appears that ap- 
proximately one week before an election all 
employees of the plant were addressed by 
one John A. Barr, the company’s labor rela- 
tions manager, at a meeting they were com- 
pelled to attend. Printed copies of his 
speech were later distributed. 

Barr had advised the employees that the 
union had acted in such a manner as to dis- 
credit itself and to compel the company to 
institute a libel suit. Barr also pointed out 
that the company would never consent to 
the closed-shop agreement and would not 
bargain on that issue with any union repre- 
sentative designated by the employees. 

The Board found that the timing of the 
speeches and the circumstances of their ut- 
terance, coupled with a background of cer- 
tain other unfair labor practices, precluded 
the defense of free speech. But, said the 
court, the Board failed to consider the con- 
duct of the union which gave rise to Barr’s 
comments; and the court proceeded to re- 
view the union’s actions in the publishing 
of a newspaper called The Spotlight. The 
Spotlight carried a steady stream of articles 
which, among other things, charged the 
principal executive of the corporation with 
lack of patriotism, with having surrounded 
himself with “little Hitlers” and with speed- 
up and other vicious antilabor practices. 
The company instituted suit to restrain pub- 
lication of the allegedly false articles in the 
newspaper and to collect damages. Apply- 
ing a new variant of the totality-of-activities 
doctrine, the court held that: 

“Although these attacks are not consid- 
ered by the Board, we think they furnish a 
setting which indicates that respondent was 





meeting and joining issue before its own 
employees with those who were assailing it. 
It confessedly had a right to defend its 
reputation, to speak for itself before its 
employees whose loyalty it had a right to 
ask, and the right to prove itself worthy of 
that loyalty. It was not required to stand 
mute.” 

The court alluded to the fact that Barr, 
in his speech, had affirmed the freedom of 
employees to join or refrain from joining 
the union and had stated that the company 
was ready to collectively bargain with the 
elected employee representatives. 


The Board contended that the compulsory 
attendance at the meeting was tantamount 
to coercion.” Answering that charge the 
court held: 

“The employees attended in groups and 
certainly employers have the right to meet 
their employees for discussion and presenta- 
tion of matters of policy of mutual interest. 
In the instant case the employees were paid 
for the time spent at the meetings. The 
First Amendment is concerned with the free- 
dom of thought and expression of the speaker 
or writer, not with the conditions under 
which the auditor or listener receives the 
message. One need not, as a condition 
precedent to his right of free speech under 
the First Amendment, secure permission of 
his auditor. The First Amendment does 
not purport to protect the right of privacy, 
nor does it require that the audience shall 
have volunteered to listen. 


“In asking its employees to attend a meet- 
ing on company time, at which affairs of 
mutual interest to respondent and the em- 
ployees were to be discussed, respondent 
was employing a convenient means of com- 
municating with its employees. The em- 
ployees were paid for attending and were 
not inconvenienced in the least. If they 
were influenced against their will by the 
arguments presented, this was a legitimate 
consequence of free speech and presumably 
one of its purposes. Free speech is not to be 
limited to ineffective speech.” 

Accordingly, the court concluded that 
“The occasion on which the employer elects 
to utter his thoughts is not to be considered 
as an element of coercion. He is as free to 
speak at one time as another.” 

Surrounding circumstances and the al- 
leged unfair labor practices, urged by the 
Board, were characterized by the court as 
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“insubstantial findings of fact screening 
reality” which cannot defeat the guarantee 
of the First Amendment. 

The court also affirmed the principle an- 
nounced in the Brandeis case, namely that 
occasional and casual antiunion remarks by 
minor supervisory employees, made without 
company authorization, are not sufficient to 
deprive the employer of the constitutional 
right to free speech when the policy of the 
company is that employees are free to join 
a union and to vote for or against the union 
without fear of reprisal. 

Of questionable validity, however, was the 
decision by the court that the company’s 
announced unwillingness to bargain on the 
closed shop did not amount to a refusal to 
collectively bargain, in violation of the Wag- 
ner Act. It is true that the Wagner Act 
did not guarantee a closed shop (although 
an employer could lawfully make a closed- 
shop agreement); nevertheless, as a_ then 
lawful labor objective, like a pension plan, 
it was a proper subject for collective bar- 
gaining.™ 


Brown-Brockmeyer Case 


In NLRB v. Brown-Brockmeyer Company,” 
the Board ordered the company to cease 
and desist from discouraging membership 
in the United Electrical, Radio and Machine 
Workers of America (CIO) and from in- 
terfering with and dominating the formation 
and administration of a company union. 


As found by the Board, the facts were 
these: In November, 1940, the UE claimed 
majority representation; shortly thereafter, 
a number of employees formed an associa- 
tion called the B-Line Employees Asso- 
ciation which also claimed to represent a 
majority of the affected employees. When 
the company became aware of the CIO 
organizational efforts, the president of the 
company instructed the supervisory employ- 
ees to keep their “hands off” the labor situa- 
tion and to observe a position of strict 
neutrality. In December, 1940, an an- 
nouncement was published on the bulletin 
board in which it was specifically stated that 
employees of the company were free to join 
any labor organization of their own choosing 


or to refrain from joining a union. The 
company communicated with the NLRB 
Cincinnati office, and, upon the recom- 


mendation of the field examiner there, an 
was reached between the UE, 


agreement 
the company tor a consent 


B-Line and 





ma- 


election. The UE, which received a 
jority of the votes, was designated the bar- 
gaining representative and entered into a 
collective bargaining agreement with the 
company. The B-Line then lapsed into in- 
activity. 

In 1941, the War Department requested 
the company to work on Thanksgiving day. 
The union contract called for double time, 
but the company, whose prices were frozen, 
requested that the employees work at a time 
and a half rate. The union rejected the 
proposal. In December, 1941, the War and 
Navy Departments requested that the com- 
pany work on New Year’s Day, 1942. All 
of the employees were willing to work and 
the company wrote the union requesting a 
waiver of the double-time provision and an 
acceptance of time and a half. The union 
again refused. The company took a poll of 
employees on the question of their willing- 
ness to work on holidays at time and a half 
rather than double time. In addition, there 
were other difficulties which out of 
overtime arrangements for women workers. 
Finally, the company reduced the working 
hours of the employees and eliminated over- 
time pay. In an atmosphere of employee 
resentment to the UE, the B-Line resumed 
its activities, advocating overtime for men 
and women at time and a half. In August, 
1942, a second election was held 
under an agreement between the B-Line, the 
UE and the company. The consent election 
was postponed when the UE filed an unfair 
labor-practice charge against the company. 
The B-Line struck im protest of the can- 
cellation of the election one half an hour 
before closing time on August 20 and the 
company thereupon closed the plant for the 
remainder of the day shift. The members 
of the B-Line returned to work the follow- 
ing morning. The trial examiner found that 
the closing of the plant was a lockout against 
the employees who were unfavorable to the 
B-Line and the Board issued the cease-and- 
desist order for which it sought enforce- 
ment by the court. 

The court found that there was no evi- 
dence either that the company discouraged 
membership in the UE or that it fostered or 
sponsored the B-Line or favored it as against 
the UE. Moreover, said the court, the tak- 
ing of the polls did not constitute an unfair 
labor practice since neither the union nor 
the employer could compel an employee to 
work on holidays, and 


arose 


consent 


work overtime or 
the question of willingness to do so was a 
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subject “upon which the employer was en- 
titled to question the individual employee.” 
Similarly, a letter written by the company 
in September, 1942, advising employees that 
the union was responsible for the rescision 
of the permit for women to work overtime 
Was a statement of facts and constitutionally 
protected. 

“Even if respondent was mistaken in its 
belief that the C. I. O. was responsible for 
withdrawal of the privilege. The right of 
free speech does not depend upon the ac- 
curacy of the ideas expressed. If respondent 
honestly ascribed the loss of privilege to the 
protest of the Union, it was entitled to ex 
press the belief, and no testimony in this 
record sustains the finding that respondent’s 
statement in the letter of September 15th 
was not honestly made.” 

It was true that the president and vice- 
president of the company had made certain 
derogatory remarks against the union largely 
because of the difficulty about working hours 
and overtime, but the court held that “No 
threat or intimation of a threat to any union 
member or to any workmen contemplating 
union membership is presented.” Thus, the 
court concluded that “An employer has the 
right of freedom of speech and may express 
his hostility to a union and his. views on 
labor problems or policy, providing he does 
not threaten or coerce his employees.” 

A review of the cases demonstrates that 
before Section 8 (c) was enacted, the courts 
had materially expanded the area of permis- 
sible comment by employers. The principles 
were fitmly established that a speech or 
other statement which contained no threat 
of economic reprisal or promise of benefit 
was constitutionally protected and that the 
right of free comment could be circumscribed 
only if the antilabor activities of manage- 
ment and its representatives were (a) au- 
thorized, ratified or adopted, (b) substantial 
and (c) neither remote nor discontinuous. 

Thus far, it would appear that Section 8 
(c) has been interpreted by the Board™ 
more literally than by the courts. Indeed, 
the courts have treated the free-speech pro- 
vision of the Taft-Hartley Act as a statu- 
tory prescription of the judicial principles 
enunciated under the Wagner Act. 


Ford Brothers Case 


The first case to call Section 8 (c) into 
issue was NLRB v. Ford Brothers." The 


company here was engaged in the contract 
hauling of gasoline. Its business had expanded 
rapidly and during 1942, 1944 and 1945 the 
International Brotherhood of Teamsters 
(AFL) attempted unsuccessfully to organ 
ize the drivers. In May, 1949, the union 
wrote the company claiming majority rep- 
resentation and requested negotiations. Ef- 
forts to arrange a meeting were disrupted 
by discharge of an employee, one Pancake, 
for withdrawing from the tank truck some 
gasoline for his private use, notwithstand- 
ing that this practice had always been en- 
gaged in by drivers without complaint by 
the company. Pancake, who had previously 
stated to one of the partners of the com- 
pany his belief that the union was necessary 
for the protection of the employees, told his 
employer that the unrest among the drivers 
was attributable to their desire for more 
money. The Board held that Pancake was 
discharged because he was an active union 
protagonist. Other employees testified to 
attempts by Chester Ford to deal with them 
personally and to an offer to two employees 
of individual wage increases for breaking 
up union allegiance. One employee testified 
that another partner had threatened discrim- 
ination against union members. Another 
employee testified that he had been ques- 
tioned about union members and union lead- 
ership. There was testimony also of other 
efforts to induce the men to reject the union, 
including a statement by Chester Ford that 
“If the company went union he would get 
after one Criss, one of the employees, and 
discharge him on the grounds to which the 
union could not object.” The company’s 
claim that its statements were protected as 
free speech was disposed of by the court’s 
holding that the statements are privileged 
“only if the expressions in controversy are 
non-coercive.” Here the statements were 
intended to coerce and unduly influence the 
workers. Accordingly, the Board’s finding 
that Pancake’s discharge was an unfair la- 
bor practice was upheld and a decree of 
enforcement was entered. 


Sax Case 


In Sax v. NLRB® the employer sought 
review of a Board order which found it 
guilty of violating Sections 8 (1) and 8 (3) 
of the NLRA and directed it to cease and 
desist from discouraging membership in 


Casket Workers Local Union No. 187. The 
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evidence upon which the Board based its 
findings was briefly the following: In March, 
1946, a forelady in one of the company’s 
departments was discharged. During the 
noon hour of that day (but outside the plant) 
she had been actively soliciting union mem- 
bership. Seventeen workers struck because 
they thought the forelady had been dis- 
charged because of union activity; the next 
day, twenty-one more employees joined the 
strike. On March 7, the union organizer 
requested the petitioner to restore the strik- 
ing employees to their jobs. The company 
replied that the men had quit and the jobs 
were filled. 

The Board found that the failure to rehire 
strikers who engaged in activities protected 
by Section 7 interfered with, restrained and 
coerced employees in violation of Section 8 
(1) of the act, even though the discharge 
of the forelady was found proper. But the 
court held that the strike resulting from the 
discharge was an economic, rather than an 
unfair labor-practice, strike. Further, the 
court found that there was no proof that 
the strikers unconditionally requested em- 
ployment. The mere fact that workers con- 
gregated around the gate was not necessarily 
proof that they were seeking reemployment. 
The company believed, as it had a right to, 
that they were there in order to solicit non- 
striking employees to membership in the 
union. 

The Board also decided that the petitioner 
violated Section 8 (1) by interrogating em- 
ployees about union membership and or- 
ganizational activities. The evidence urged 
in support of this conclusion included these 
facts: one production supervisor, during the 
week following the walkout, asked a worker 
whether she was “for the union” and what 
were her reasons therefor; other employees 
were asked whether they had signed union 
cards; one employee was asked why she did 
not come to the company if she wanted a 
union (a forelady admitted that she asked 
the same question of another employee). 

However, the court held: 

“Such perfunctory, innocuous remarks and 
queries, standing alone as they do in this 
case, are sufficient to support a finding of 
a violation of Section 8 (1). They come in- 
stead within the protection of free speech 
protected by the First Amendment to the 
Federal Constitution. The Supreme Court 
indicated that speech would not be sufficient 
to sustain a finding of a violation of Section 
8 (1). 

“Mere words of interrogation or perfunc- 
tory remarks not threatening or intimidat- 


ing in themselves made by an employer with 
no anti-union background and not associated 
as a part of a pattern or course of conduct 
hostile to unionism or as part of espionage 
upon employees cannot, standing naked and 
alone, support a finding of a violation of 
Section 8 (1).” 

it is significant, however, the court pointed 
out, that the cases cited by the Board in- 
volved a “course of conduct of which the 
interrogatories as to membership and activ- 
ity in the union were only a part of the 
whole picture. In none of them did the 
mere words of inquiry stand alone.” In other 
words, the implicit conclusion was that Sec- 
tion 8 (c) does not mean that the statement, 
in itself, must be coercive; rather, surround- 
ing circumstances may be considered in 
evaluating the effect of a speech or written 
statement. 


West Ohio Gas Case 


Of like import was the decision in NLRB 
v. West Ohio Gas Company,” where the Board 
sought—and the court denied—enforcement of 
a cease-and-desist order against the company. 

In 1945, as a result of an election, a local 
union (CIO) was certified as collective bar- 
gaining agent. A contract was entered into 
with the union and submitted to the Na- 
tional War Labor Board. When the WLB 
issued its recommendations, the company 
called a meeting with the negotiating com- 
mittee of the union. The four members of 
the negotiating committee stated that they 
wished to withdraw from‘the union. The 
company then prepared a petition for with- 
drawal and the petitions were circulated by 
the president and the secretary of the union; 
every member but one signed, Thereafter, 
the employees, in a body, conferred with the 
president of the employer and asked for and 
received a wage increase. One employee, 
however, testified that the general superin- 
tendent had stated that there would never 
be a union around the company. The su- 
perintendent denied this statement. 

The court found that there was no sub- 
stantial evidence that by assisting in the 
preparation of a petition the company in- 
terfered with the employees, and heid: 

“Assuming it [the superintendent’s state- 
ment] to have been made, there is no evi- 
dence that it was coupled with any threat 
against any employee or organization. Such 
an isolated statement, in absence of circum- 
stances evidencing coercion, does not con- 
stitute violation of a statute.” 





3° 16 LABOR CASES { 64,981. 
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In another case,” the court granted in 
part and denied in part a petition by the 
Board for enforcement of its order against 
the company. There, the company wrote a 
policy letter in which it stated that employ- 
ees had the right to make an individual 
decision as to whether to join or refuse to 
join the union, without interference by the 
company. The court cited the provisions of 
Section 8 (c) but held: 

“We think, though, that when the ques- 
tions and statements complained of are taken 
not merely by themselves but in the connec- 
tion in which they were made, it may not 
be said that the Board’s findings that there 
was interference with self organization are 
without support in the evidence and the 
cease and desist provisions of the order are, 
therefore, contrary to the law.” 

The implication was plain: the Board may 
go outside the statements made by the em- 
ployer to determine whether an unfair la- 
bor practice has been committed. 


LaSalle Steel Case 


The issue was more sharply drawn in 
NLRB v. LaSalle Steel Company,” in which 
the Board sought enforcement of an order 
based on the finding that the company vio- 
lated Section 8 (1) of the NLRA by inter- 
rogating employees concerning their union 
activities, etc. The facts, as found by the 
Board, were that certain of the company’s 
supervisory employees and its vice presi- 
dent interrogated employees about union 
affiliation. On the day of the election be- 
tween the employees’ association and the 
United Steelworkers of America, CIO, the 
company made an announcement of a wage 
increase which had been negotiated between 
the company and the association and had 
been approved by the National War Labor 
Board. 

The company contended that the state- 
ments of its supervisory employees and 
officials were within the ambit of constitution- 
ally protected speech as defined in Thomas 
v. Collins.* Moreover, said the company, the 
statements of one of the foremen could not 
be attributed to the company. But the state- 
ments of the foreman were not isolated ex- 
pressions of personal view nor were they 
identified as being made on his own au- 
thority. 

After reviewing the facts and the Board 
proceedings, the court concluded that the 
free speech guarantee “cannot be used as a 


shield for an employer to” interfere with 
the employees’ rights under the act, Section 
8 (c), according to the court, does not pre- 
vent consideration of the announcement 
made on the day of the election as to the 
wage increase, and the statements of the 
supervisory employees, Section 8 (c) does 
not mean, said the court, “that statements 
which go beyond the ‘expressing of . . . views, 
arguments or opinions’ and constitute acts 
of interference with the rights of employees 
shall not constitute evidence of unfair labor 
practices.” 

In short, the court considered, along with 
the statements of the supervisors, the an- 
nouncement of the approval of the raise by 
the WLB together with the intimation of 
preference for the association over the CIO. 


Kropp Forge Case 


In another case,“ the Board petitioned 
under Section 10 (e) to enforce a cease-and- 
desist order against Kropp Forge Company 
and Kropp Forge Aviation Company. The 
company claimed that the Board’s action 
was based primarily on statements of offi- 
cials and inferences which the Board drew 
therefrom and that, since they contained no 
threat or promise of benefit, these expres- 
sions of opinion were constitutionally pro- 
tected under Section 8 (c). 

The facts briefly were these: Prior to 
1939 no employees, other than a small group 
of die sinkers and truck drivers, were or- 
ganized. In October, 1939, one Ohlson, an 
old employee of the company and a former 
adherent of the AFL, circulated leaflets is- 
sued by the International Brotherhood of 
Blacksmiths, Drop Forgers and Helpers, 
AFL, and the International Association of 
Machinists (then affiliated with the AFL). 
While the circulars were being distributed, 
one of the plant managers told Ohlson that 
the company did not want a union. Ohlson 
persisted in his efforts and the manager 
again advised him that no organization was 
wanted in the plant. Ohlson then prepared 
four round-robin petitions in which the sign- 
ers stated their desire to form a labor or- 
ganization but did not specify the kind. 
Ninety per cent of the employees signed. 
Thereupon, the president of the company 
called fifteen or twenty of the key men into 
a conference and told them that they ought 
to try to form a shop organization and re- 
strict membership to plant employees; the 
plant manager, Hellstrom, offered employees 





* NLRB v. Fulton Bag & Cotton Mills, 17 
LABOR CASES { 65,238, 65,513. 
“117 LABOR CASES { 65,467. 
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# See footnote 4, supra. 
* NLRB v. Kropp Forge Company, 17 LABOR 
CASES { 65,496. 
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the use of a plant machine shop for meet- 
ing to determine the kind of organization 
they wanted. On December 30, Ohlson posted 
notices prepared by the office employees, 
calling for the meeting. The same bulletin 
board carried a notice signed by the presi- 
dent announcing that the close of the year 
would be celebrated and that beer and sand- 
wiches would be served in the machine shop 
where the meeting was to be held. 


The president told Ohlson that he had no 
objection to an independent organization or 
one affiliated with the AFL but he would 
take “anything but the CIO.” 

A third of the employees attended. Ohl- 
son acted as chairman and Hellstrom, who 
was present at the beginning, advised the 
employees they were free to meet. The men 
discussed the relative advantages of AFL, 
CIO and independent unions and voted for 
an inside-shop organization. Then the com- 
pany served the beer and sandwiches and 
Hellstrom and two of the foremen were in- 
vited in. In January, 1940, the organization 
of the company association was completed 
and in February the association, then claim- 
ing to represent eighty per cent of the em- 
ployees, presented a proposed collective labor 
agreement to the company. The president 
met with the committee representing the 
employees and asked proof of the majority 
status of the association. He not only ac- 
cepted the round-robin petitions (which did 
not indicate that a particular organization 
was selected) but made no check as to the 
authenticity of the signatures. The company 
immediately granted the association exclu- 
sive recognition. However, instead of accept- 
ing the association contract, the company 
prepared one which the association accepted. 

In June, 1941, the association planned a 
picnic which the company paid for. Begin- 
ning in 1943, the company instituted a check- 
off system and collected the association’s 
dues for it. 

In 1943, under the impetus of the War 
Production Board, a labor-management com- 
mittee was organized; this included only the 
executive board of the association and com- 
pany officials. 

In 1944, an agreement was entered into 
by the association, which provided for wage 
fixing in accordance with the policy of the 
company. There was considerable dissatis- 
faction over this contract and other labor 
organizations began to organize again. To 
meet this threat, the company granted spe- 
cial time-off privileges to the shop stewards 
so that meetings would be better attended. 
Stewards were permitted to attend meetings 
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on company time. When the rival unions 
began to organize, one of the plant man- 
agers summoned one of the employees and 
inquired about AFL activity. Another one 
of the superintendents called in another em- 
ployee and again inquired about the AFL, 
and the superintendent said, “We don’t want 
the A. F. of L. in here. They won’t do us 
any good.” 

In June, 1944, the UAW (CIO) asked for 
a conference with the company officials, and 
on June 26 the blacksmith union began to 
plan an organizational meeting for June 29. 
To cripple attendance at that-meeting, the 
company consented to a series of special 
meetings called by the association and granted 
special time-off privileges to the employees. 
As a result, the association meeting was 
heavily attended while the blacksmith union 
attracted only a handful of employees. 

In February, 1945, the company executed a 
new one-year contract with the association; 
this contract established a new grievance pro- 
cedure and defined the role of the labor- 
management committee in settling grievances. 

In challenging the Board’s cease-and-desist 
order, the company insisted that it was based 
primarily “on statements of respondents’ 
officers and supervisors, which contained 
no threat of reprisals or force, or promise 
of benefit, and which they clearly had a right 
to make.” 

The company also challenged the right of 
the Board to consider the other activities of 
the company in conjunction with the state- 
ments which had been made, and urged that, 
without the statement the Board could not 
support its conclusion that the company 
dominated and interfered with ‘he formation 
of the association. In other words, the com- 
pany virtually admitted that if the statements 
in question “were properly received and 
considered by the Board as part of the en- 
tire record, the Board’s findings were sup- 
ported by the evidence.” 

Here, then, the direct issue was whether 
or not Section 8 (c) prevents the Board 
from considering any act in conjunction 
with the statement if the statement itself is 
free of threat of reprisal, coercion or prom- 
ise of benefit. 

The court decided, upon an examination 
of the entire record including the statements 
made by company officials, that there was 
substantial evidence to support the finding 
of the Board. The court pointed out, too, 
that prior to the 1947 amendment to the act 
the court looked beyond the words of the 
e., looked at the entire course 
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YHANGES in our labor relations laws 

A seem to: have become a constant question 
for the Congress and the state legislatures. 
There has been extensive deliberation of 
what revisions should be made in the Taft- 
Hartley Law under its provisions directing 
such consideration. It has become quite 
clear that there will be no abandonment of 
all of it. As the new session of Congress 
opens, there is every suggestion of a con- 
tinued fight as to what th. law ought to 
be, and very little hope for anything but a 
stalemate as an ultimate result in this session. 
There is much that suggests, however, that 
real reform in labor relations law is a long 
way off. Whatever is done now will merely 
be a step in the evolution of the labor rela- 
tions law in this country. 

There is still much fighting going on in 
the labor relations field, and recent months 
have seen some of the most far-reaching 
strikes in our history. The laws of the 
last twenty years, and for that matter of 
the last three, have not stabilized. employ- 
ment relations. Indeed, there have been a 
number of situations that have burst into 
clamorous war during this period where 
for years there had been comparative labor 
peace. Pincipal among these was the situ- 
ation that developed in the printing industry 
in the efforts of workers to maintain estab- 
lished customs in spite of the new law. 
New reasons for conflict were added to the 
embattled maritime and longshoremen’s 
labor relations. Numerous conflicts devel- 
oped because of the law’s treatment of 
communistic radicalism. A number of con- 
flicts arose from the almost fanatical fight 
of some labor leaders against the new law. 


The struggles of the past two decades 
strongly suggest that neither side in the 
labor relations field was properly prepared 


Collective Bargaining 


to consider what would make for really 
stabilizing labor relations laws either at 
the time of the Wagner Act or when the 
Taft-Hartley Act was passed. The stale- 
mate in the President’s conference four years 
ago and its aftermath in bitter and dis- 
ruptive labor conflicts gave every indication 
of an unwillingness to approach the prob- 
lem with a sincere hope or desire to eliminate 
conflict. The fear of the motives of each 
party by the other in most labor relations 
situations suggests that little progress is 
being made on any broad front toward a 
mutual approach to stabilizing labor rela- 
tions on the parts of management and labor. 

Even the lawyers who have represented 
one side or the other in the labor conflicts 
have not been able to be objective about 
the problem of achieving stability. They, 
of all persons, by their training should be 
able to look at both sides of the problem 
and at the public’s interest, with a view to 
obtaining stability under law. At some 
recent debates at meetings of the Section of 
Labor Relations Law of the American Bar 
Association, on the merits of the Labor- 
Management Relations Act, the lawyers 
have been concerned with what is done to 


the rights of their particular clients by 
this or that provision of the law. The 
managment side still feels that collective 


bargaining and laws fostering it have taken 
away some of the freedom of contract of 
employers. They have looked upon collec- 
tive bargaining concessions as limitations 
upon the right of the management to run 
its business. On the labor side there is 
equal feeling that the laws which we now 
have repress freedom in the use of direct 
action for the advancement of the cause of 
labor and the welfare of those who work. 
Practicing lawyers who expressed themselves 
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as not representing clients on either side, 
but as being interested in the public welfare, 
did not do much better in their approach 
to the problem. They were concerned with 
the hurts to innocent bystanders and with 
such slogans as “the right to work” and 
“freedom of choice for the working man.” 


In some committee reports, however, there 
have been efforts to have a real look at the 
problems affecting stability. These have 
had the inadequacy of looking only at seg- 
ments of the problem. Practically none of 
the practicing lawyers who were willing to 
express themselves looked objectively at the 
basic causes of the conflict or for methods 
for eliminating those causes instead of re- 
pressing their consequences. Indeed, some 
brief remarks by the writer, directed to the 
hope for laws that might eliminate indus- 
trial strife, led to his being taken for a law 
school professor even by one who had 
known him professionally as a practicing 
lawyer. And so the practical labor rela- 
tions field bristles with ceaseless conflict. 
Our laws make rules for the fight and he 
who would live in peace must try to find a 
way to peace through the barbed-wire en- 
tanglements of the laws which each side 
has had erected to shelter it, and, indeed, 
through the offensive weapons they have had 
forged as laws to destroy the other’s power. 


These charges against our labor relations 
laws would seem to be sensational. Per- 
haps one might doubt if the charges. can 
be proved. On the contrary, they are but 
a normal development from the adversary 
character of the labor relations to which 
they apply. It would be surprising in view 
of the labor history to expect anything else 
at this stage of their development. Until 
someone undertakes studies to develop laws 
to destroy, so far as possible, the adversary 
character of the relationship, there is no- 
thing very wrong about the labor relations 
laws that we have. The are a normal 
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development of rules for fighting and a 
recognition of the custom of the people to 
fight in labor relations matters. 


If we are really going to consider the 
possibility of destroying the character of 
labor relations as conflict, we will have to 
look briefly at the adversary character of 
labor relations as they have developed in 
this country and elsewhere, as a matter of 
history. Traditionally, employers had an 
absolute right under our laws to hire and 
fire for whatever causes they wished and to 
attach any condition to an employment 
contract or relationship. They could suit 
their purposes, and destroy the motivation 
and aspirations, and even the character, of 
their employees as human beings. They had 
strong ideas of the duty of employees. The 
only alternative for the employee who didn’t 
like the employer’s wages, hours of labor or 
working conditions was to quit or be fired. 


This was not a bad system when em- 
ployers had few employees and the number 
of employers was relatively great for the 
amount of work to be done. Such a society 
could afford that freedom and there was 
no occasion to.call upon police power to 
regulate the employment contract. When 
single employers or employer groups con- 
trolled the employment of larger and larger 
numbers of people in our industrial system, 
the freedom of the employee to seek other 
employment if he was not satisfied with 
what he had ceased to be effective, especially 
when black lists were circulated among 
employers against employees who quit be- 
cause of poor hours, wages or other 
working conditions. Such combinations to 
oppress dissenting employees incited both 
collective action and laws to protect such 
action. Employers, remembering their tradi- 
tional freedom with respect to the employ- 
ment contract, considered the efforts to 
meet their power with that of collective 
action an interference with the right of the 
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employer to run his own business, and even 
today many employers look upon a collec- 
tie bargaining agreement only as an enumer- 
ation of the rights which management has 
surrendered to labor. This condition created 
the fight for recognition of unions as bar- 
gaining agents for their members. It started 
as an economic fight, with the direct action 
of the strike as its principal weapon. Now, 
when employees strike, they put their very 
livelihood on the line and wager it upon 
their ability to improve their lot by direct 
collective action. This cannot be done for 
long without engendering the emotions that 
have led to the bitterness and violence of 
the labor struggle. They have made a 
fruitful field for the development of the 
persecution complexes that make for class 
consciousness, loyalties to their class and 
hatreds of enemy classes. 


Early Practices 


Early fights for recognition of collective 
bargaining representatives were met with 
yellow-dog contracts whereby employees 
agreed not to join a union. Perhaps the 
strongest and most used of the weapons 
against collective action was the right of dis- 
charge exercised against the agitators for col- 
lective action, the organizers of trade unions. 

Employers have always looked, and still 
do look, upon these people as trouble makers. 
In most instances, even today, this view is 
held with just cause. Agitation and organ- 
izing activities are synonymous. The dis- 
turbance of the contentment of working 
people with their lot is disruptive, not only 
for the employer, but for the employee. 
But before condemning the practice, it would 
be well to ask, “How else would a group 
of workmen be organized in a collective 
bargaining unit under any of the laws or 
relationships that have existed within the 
memory of living men?” Under the more 
recent laws, such as the Wagner Act and 
the Taft-Hartley Law, and especially under 
certain state antiunion security legislation, 
I would suggest observance that the agita- 
tional aspect of the job of organizing a collec- 
tive bargaining unit is competitive, continuing 
and intensified. 

It is little wonder that those interested 
in collective action on behalf of labor wanted 
to outlaw discharges for such disruptive 
agitational activity. It is little wonder that 
employers consider such laws destructive 


of productive efficiency and an unreason- 
able interference with the right of manage- 
ment to run the business enterprises which 
make us a great industrial nation. So far, 
however, little has been done, except for 
each party to deplore the other’s position 
and for some comments from the sidelines 
about the effect on bystanders or on the 
underdog, when either side seems to have an 
undue advantage in the fight. It is certainly 
taking a defeatist attitude to dismiss a 
situation that all must deplore with any 
cynical conclusion that that is the way it 
is and nothing can be done about it. It is 
nonsense to try to resolve the problem 
solely upon some abstract principle, either 
of individual freedom or of authoritarianism. 
No matter how much executives and admin- 
istrators, legislators and judges may scramble 
the problem with pet schemes, any sound 
jurisprudence in the field will come only 
from looking squarely at the realities of the 
human relationships involved, with the idea 
of destroying the conflicts so far as possible 
without destroying the institutions of which. 
the relationship is a part. 


There is nothing new in the search for 
stabilizing influences in labor relations. The 
statute of laborers in England which had 
its origin in the labor exigencies of the 
Great Plague had, for several hundred ‘years, 
a stabilizing effect which disappeared with 
the industrial era? Even one hundred years 
later the courts were still supporting the 
stability of the relationship by injunctions 
against those who attempted to interfere 
with it by collective action’® and by hold- 
ing unconstitutional state and federal laws 
which outlawed the contracts between em- 
ployers and laborers which sought to elimi- 
nate the possibility of union organization 
by agreement.’ 


With the rise of unions, employers used’ 
many methods to prevent the impact of 
their unstabilizing influences from affecting 
them. Their efforts in this direction built 
model cities and villages such as’ Hershey, 
Pennsylvania; Kohler, Wisconsin; Bemis, 
Tennessee; and, no doubt, many others. 
Similar efforts transplated old-world cul- 
tures and nationality ties to American cities 
and villages. The Dutch communities in 
the paper industry in the Fox River Valley 
in Wisconsin are illustrative. Similar ef- 
forts have and still do shower high wages, 
pensions, profit sharing, insurance, hospital- 
ization, recreational facilities and many other 
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pp. 10-14. 

2Selig Perlman, History of Trade Unionism 
in the United States, pp. 157-160. 
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kindnesses upon employees in an effort to 
destroy the impact of agitational organiza- 
tion. Much of this is done by progressive 
employers who are earnestly interested in 
the welfare of their employees and who 
have substituted for the concept of the 
rights of management, used in the battle 
against labor unions, a concept of the duty 
of management to see that the working 
forces are happy and contented. Sometimes 
such efforts have taken the form of an 
unwise paternalism that did not help to 
make the employees feel that they were a 
part of the enterprise rather than a}seg- 
ment of a working class. Included ia the 
devices for destroying the impact of agita- 
tion was the promotion of friendly employee 
organizations, unfortunately including the 
often corrupt, hated and now outlawed 
company unions. All of these devices except 
the latter are still lawful means of entirely 
defeating the right of collective bargaining. 
Where these devices have been used, the 
transitions from paternalistic employer con- 
trol to collective bargaining have often been 
both bitter and violent. This was particu- 
larly true of the organization of the textile 
and hosiery workers in Reading and Wyomis- 
sing, in Pennsylvania, and of the employees 
of the Kohler Company in Kohler, Wis- 
consin. In many situations, however, the 
various devices which have been mentioned 
are still effective in defeating all efforts at 
collective bargaining. 

It is appropriate to recognize, in consider- 
ing the whole problem, that there also have 
been extreme cases of economic coercion 
in which the control of workers was accomp- 
lished, not through any altruistic regard 
for their welfare, but through the use of 
company towns, company stores and sys- 
tems of credit and payment in script which 
kept the free workers in a sort of economic 
peonage by which they were firmly attached 
te the manufacturing, mining or lumbering 
establishment in which they worked. 


In the large majority of cases, however, 
the desires upon the part of management 
for a stable labor relationship are founded 
upon a sound appreciation of human values. 
Most managements have the intelligence to 
recognize that any stable relationship is 
founded upon mutual give and take: and 
common efforts for mutual benefit by man- 
agement and labor together. Such pro- 
gressive employers have long ago stopped 
fighting collective bargaining and they have 
made efforts to stabilize the collective bar- 
gaining relationship by acquiescing in those 


devices which through security would mini- 
mize the need for agitational and unstabilizing 
organizational activity. Some of these de- 
vices are the all-union shop, the closed 
shop, maintenance of membership, the vol- 
untary check-off and industry-wide agree- 
ments. Such employers have devoted much 
time and effort to the development and 
building of confidence in grievance proce- 
dures. These efforts have led to an orderly 
rather than a chaotic handling of distur- 
bances in the lives of employees and in the 
operation of industrial plants. They have 
substituted a fair consideration of the facts 
for the trial by combat involved in the 
sporadic grievance strikes which have occurred 
and still occur in many labor relations 
situations. In their efforts to re-establish 
a situation in which employees and man- 
agement are working together for a common 
goal, they have acquainted employees with 
the relationship of their work to the enter- 
prise in which they are engaged. They have 
also informed employees of the problems 
and achievements of the business. In a few 
instances, they have taken labor representa- 
tives into the counsels of the management, 
but with varying results. They have co- 
operated in psychological and physiological 
studies of the effects of mass production 
processes and methods upon the minds and 
lives of their employees. These studies have 
contributed greatly to an understanding of 
the labor relations problem. 

It is still true, however, that every effort 
to promote stability must reckon with the 
agitational necessities involved in maintain- 
ing a collective group on labor’s side— 
ready, willing and able to fight for its 
existence. This is the necessary consequence 
of a continuing struggle for power. To 
some it is an inescapable consequence of 
free institutions. It is proper to note, 
however, that both repression and freedom 
with respect to collective bargaining have 
had their turn from time to time in the 
history of English and American law affect- 
ing the subject.’ Accordingly, it cannot 
safely he said with confidence that any 
particular state of the law with respect 
to collective bargaining is essential to the 
preservation of the rights that constitute 
our traditional freedom. The state of the 
law has been affected historically, as it is 
now, by swings in public opinion. It has 
been affected by the exigencies of the times 
more than by principle. Power has been 
controlled when it needed controlling. Laws 
have been adopted that would accomplish 
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control of power, and nice constitutional 
and philosophical considerations as to the 
propriety of the regulations do not appear 
to have constituted too substantial a factor. 

At different times for long periods the 
essential elements for collective bargaining, 
at least by ordinary workmen, were de- 
stroyed by statutes which fixed wages. 
During these periods, great stability was 
achieved. But labor had few rights, and 
its struggle was a struggle for freedom. 
Early American cases treated collective 
actions to obtain higher wages as unlawful 
conspiracies. When the contrary view was 
taken by the courts, collective bargaining 
had its first real legal sanction.£ The direct 
action of the strike ceased to be unlawful. 
Some writers are of the view that the right 
to strike has always been recognized as 
legal in this country." This much of the 
right of collective bargaining has been quite 
firmly established in our jurisprudence. For 
a long time, however, this right was open 
to attack by the right to discharge for 
union activity, by the legal support of agree- 
ments not to belong to a union and by 
rulings that laws to outlaw such contracts 
were invalid restraints upon the freedom of 
contract. 


Regulation of Conspiracies 
and Destruction 


The comparative immunity from extensive 
court action which labor enjoyed for a 
long périod following the decision which 
recognized the right to strike was followed 
by a period in which the efforts of organized 
labor were dogged by numerous court actions 
for injunction against conspiracies interfer- 
ing with the property of employers in the 
good will of their businesses and, of course, 
against the illegal destruction of physical 
property.” These limitations on the free- 
dom and power of labor were weakened 
or disappeared entirely with the passage of 
anti-injunction laws and the sustaining of 
anti-yellow-dog contract laws. The Wagner 
Act, protecting organization for collective 
bargaining and formally according this long- 
recognized right to chosen representatives 
of appropriate collective bargaining units, 
strengthened the hand of labor more than 
ever before. The abuse of the power derived 
from it led to new but mild repression in 
the Taft-Hartley Law. More repressive have 
been a number of state laws aimed at most 


forms of union security. These efforts to 
equalize the fighting are small comfort to 
those in industry and in labor who really 
hope for a stabilized and mutually profitable 
period of industrial peace. 

The basis for this criticism of our labor 
laws is that laws to balance power in a 
struggle for power are merely rules for 
fighting. Neither the Wagner Act nor the 
Taft-Hartley Law establishes the institu- 
tion of collective bargaining as a method 
of settling the differences between manage- 
ment and labor. These laws did not ordain 
collective bargaining as the mode by which 
labor and management are to seek to live 
together. They merely prescribe methods 
by which rights may be obtained. The 
recognition of a group of employees or 
workers as .a collective bargaining unit is 
not required. The group must first win 
the battle as against the influences of the 
employer and of rival groups seeking recog- 
nition as representatives of employees. In 
reality, the right accorded to labor by these 
laws is the right to fight for collective 
bargaining, which labor has long had, plus 
some rules for determining that the fight 
has been won or lost at a particular time. 
This aspect is emphasized by the provisions 
of the Taft-Hartley Law affirmatively es- 
tablishing the right to refrain from collec- 
tive bargaining. Thus, the law does not 
relate to the institution, but to the parties 
who seek to use or avoid it. The rules 
with respect to unfair labor practices are 
largely limitations on what may be done to 
win the fight, or to maintain a position for 
winning future fights. 


Under the Wagner Act it was entirely 
possible for employers by consistent anti- 
labor and antiunion policies to defeat collective 
bargaining altogether. If collective bargain- 
ing was to offset the collective power of 
corporate management it could be done 
only if the collective power of labor was 
able to overcome in battle the devices that 
employers were able to and did employ to 
defeat it. Not only that, but the traditional 
adversary character of the organizing cam- 
paign was maintained and fostered. The 
very theory of the law was that the parties 
could not morally or legally be anything 
but adversaries; and the Taft-Hartley Law 
does nothing about the correction of that 
situation. If anything, it accentuates the 
adversary character of organizing activity 
by requiring greater fury in the campaign 





© Commonwealth v. Hunt, 45 Mass. 111, 4 
Metcalf 111 (1842); op. cit., footnote 2, supra, 
pp. 6, 146-152. 
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8 Op. cit., footnote 2, supra, pp. 154-160. 


443 











in order to offset the new weapons given 
to the management side. 

The new law is not helpful to management 
in its quest for stability. Management should 
not be, and sound management is not, inter- 
ested in perpetually fighting with its em- 
ployees. The necessary sparring in making 
the wage bargain, without any of the hates 
required for a good organizing campaign, 
are disruptive enough of good labor rela- 
tions and of production. The unnecessary 
attack by employees or their leaders upon 
the enterprises by which the employees make 
their livelihood is, on its face, the utmost 
folly for them. Fostering a system of labor 
relations law that invites such attacks is 
equal folly for employers. 


How Will Employer 


Meet Responsibility? 


At this point, perhaps you think that the 
solution is easy—that all that need be done 
is for employers to stop fighting organization 
and to confine themselves to the necessary 
sparring in reaching wage agreements. Of 
course, many good and sound employers 
have done exactly that, and very well. But 
it is really not so easy. It is often impos- 
sible to make employees believe that the 
employer is not really out to break the 
union when he is only being firm enough 
to command respect or to maintain responsi- 
bilities that are really his in the enterprise. 
He is judged, by the employers who are 
frankly against collective bargaining and 
unions in his community or industry, by 
the company he keeps. Sometimes he is 
the victimized innocent bystander in a fight 
that is not his at all. When he sees some 
of the effects of radical organizers, the 
featherbedding of powerful unions and the 
destruction wrought by factional and juris- 
dictional fights within the ranks of labor, 
he simply decides that union labor and 
collective bargaining have nothing to offer 
to the economics of his business or the 
welfare of his workers. When this hap- 
pens, he may indulge in endless, costly and 
often futile paternalistic schemes to make 
his employees feel that they can get a better 
deal without unions and collective bargaining. 

As long as the organization of labor is 
based upon name-calling against the em- 
ployers and engendering of all kinds of 
hates against them in order to interest the 
employees in collective action, the judgment 
that union labor and collective bargaining 
have nothing to offer either to the economics 
of the employer’s business or to the welfare 
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of his employees will be sound. So long 
will labor relations be unstable, great masses 
of industrial labor be led by frenzied radi- 
cals and the labor movement tend to be a 
class-conscious movement, inimical to our 
free society, and a fertile ground for social- 
istic, Communistic and other illiberal and 
un-American ideologies. 


How shall we eliminate or minimize the 
adversary character of labor relations? 
More specifically, what can be done to our 
laws to encourage a custom of industrial 
peace in the place of the present custom of 
industrial warfare? How shall we destroy 
the impact of this history of conflict upon 
the future? Certainly, we do not want to 
do it in any such repressive manner as 
would be involved in the fixing of wages by 
law. We do not want to so far restrict the 
liberty of the individual workman as to 
prevent him from having opportunity to 
advance, according to his ability, in a free 
society. We do not want a condition in 
which he could not transcend his class, if 
there may indeed be said to be classes in 
our kind of a society. We cannot freeze 
the dynamics of our freedom in laying the 
foundations for stability. It must be our 
purpose to develop a sound jurisprudence 
in the field of labor law that will at once 
serve the objects of a free society and the 
intricacies of a mass-production economy. 
There is no cause to be optimistic about 
achieving this ideal. But, as in all human 
relationships, a concerted will to achieve it, 
supported by hope and faith, is essential. 
A period of struggle and fighting may often 
be necessary in order to try enough experi- 
ments in a human relationship to point the 
way to the best one. We must continue to 
face the problem of giving enough liberty 
to labor to develop the power which will 
prevent oppression by the collective power 
necessary to a mass-production economy 
on the management side, without engender- 
ing a conflict of such great forces as to 
bring about our destruction. What this 
means is that we are committed to collec- 
tive bargaining as long as we have the 
collective industrial and distribution efforts 
of our mass-production and transportation 
economy. 


What we have to decide, if we are to 
consider stablizing the institution of collec- 
tive bargaining, is whether collective bar- 
gaining is firmly enough established in our 
customs reasonably to be made the rule of 
law wherever we have collective power on 
both sides of an employment relationship. 
It is quite clear that so far collective bar- 
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gaining will come into play only if those 
on the labor side are ready and willing to 
go through the necessary fight to achieve a 
status in which collective bargaining is es- 
tablished. We have seen that this is true 
of the earliest fights for recognition, and it 
is true today in the representative elections 
under our labor relations law. Over fifty 
years ago, collective bargaining was recog- 
nized as the way to settle industrial dis- 
putes by writers in the field of labor relations 
and labor relations law.’ We had, in this 
country, much of collective bargaining even 
before that. During that particular period, 
stability was achieved in certain industries 
by the advent of industry-wide bargaining, 
and the acceptance of collective bargaining 
on an industry-wide basis came to be recog- 
nized as establishing the institution of collec- 
tive bargaining.” Now this method appeals 
very much to labor because it is the long- 
sought-for achievement of a goal. It is a 
goal being sought with renewed vigor by 
some unions today, but being attached with 
renewed vigor by much of management 
and by a considerable body of the general 
public that looks upon the combination of 
managment and labor in an industry-wide 
bargain as one of the more oppressive forms 
of monopoly. When the parties fall out in 
such relationships it is not unusual for the 
management side to speak of labor as a 
labor monopoly. Certainly, the power over 
employment in industry under such circum- 
stances is a limitation upon the right of 
individual workmen to work. The estab- 
lishment of collective bargaining as an in- 
stitution by such private power has only 
added additional fuel in recent times to 
the colossal conflict which this paper attacks. 
Nevertheless, the institution of collective 
bargaining has been given great encourage- 
ment by all the labor relations laws that 
have been passed by the Congress and by 
the various state legislatures, and for most 
of the past fifty years the institution has 
enjoyed the broad support of public opinion, 
as well as the support of the best economists 
familiar with the field. If we are going to 
effectively control the collective power on 
the labor side without destroying it entirely 
as a force for collective bargaining, of 
necessity this will have to be done by 
establishing the institution of collective 
bargaining by law, vesting the right and the 
power accompanying the right in the proper 
hands and controlling the integration of 
that power for improper purposes, as we 
have in the past controlled the integration 


of other powers, both in industry and in 
government, 

Questions that we must consider are: 
How can we establish the institution of 
collective bargaining and preserve the basis 
of our free institutions? How can we 
establish the institution of collective bar- 
gaining and maintain a reasonable freedom 
of contract for individuals and the rights 
of men to the fruits of their own labors 
and to pursue a common calling or lawful 
business of their own choosing? How can 
we preserve the individual rights and free- 
doms of our people at a time when we 
ordain the collective action of groups of 
employees in their bargains with the collec- 
tive power of our industrial managements? 


The first principle in this achievement of 
regulation of the collective bargain, while 
preserving our freedom, is that those re- 
strictions placed upon people acting in con- 
cert should not be placed upon individuals 
and that the right to act in concert against 
others so acting may not be extended to 
those acting only as individuals. 


Insurance of Protection for Individual 


What does this mean? It means that 
a labor union should have no right to 
insist upon a collective bargain with an 
individual employer who directly employs 
and, in some substantial measure, directly 
supervises his own individual employees. 
Laws regulating or permitting collective 
power should not be used to oppress in- 
dividuals not acting in concert with others, 
no matter how powerful such individuals 
may be. No collective group of laborers 
constituting a union should be able to 
oppress or intimidate any laborer to keep 
him from bargaining with such an employer 
individually. It is at this level that unionism 
becomes a racket and that the racket should 
be stopped. This is the essential need if 
we are to preserve the right of the in- 
dividual to the pursuit of happiness, a 
common calling, the fruits of his own labors 
and property in what he himself can pro- 
duce. Having done this much for the 
individual in exempting him from the effects 
of regulation of collective action and the 
power of those acting collectively, what 
shall we do to regulate those who must 
act collectively for our technical economy, 
so that they will live together harmoniously 
and not, by their quarrels, injure the whole 


community? 





* Op. cit., footnote 1, swpra, pp. 132-138. 
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The next principle holds that, where the 
state has given sanction by custom and by 
law to collective action, all persons who 
are affected directly as a part of the group 
should have a right and duty as citizens 
to participate in the decision of the collec- 
tive action they are to take. This means 
that on the labor side any collective bar- 
gaining representation to have legal pro- 
tection should, in proper cases, ascertain 
and give heed to the wishes, freely expressed 
and without intimidation or coercion, of 
a majority of those it represents. 


Other Required Principles 


The application of this principle is com- 
plicated by the way in which various col- 
lective groups are organized and function. 
The process of federating collective action 
may require the application of certain other 
principles so that collective action does not 
someday become an authorization of a dicta- 
torship in a particular field of labor rela- 
tions or the anarchic action of individuals 
or unauthorized groups. The basic princi- 
ples we are talking about are those of 
democratic and republican institutions ap- 
plied in the labor relations field. We are 
dealing with the control of power through 
such institutions. 

The application of the principles is further 
complicated by the fact that the organiza- 
tion on the employer side is necessarily 
different in character from that on the 
employee side. On the employer side, the 
structure for collective action is complicated 
by its association with the various functions 
of management, such as financing, sales, 
advertising, research and production. The 
integration of business organizations is for 
many activities besides the collective bar- 
gain, while the integration of the employee 
organizations will be almost entirely for 
the purpose of collective bargaining. Where 
employers are involved who may be grouped 
principally for collective bargaining and not 
for other purposes, the situation is still 
affected by the basic differences in the charac- 
ter of business organization as opposed 
to labor organization. This means that it 
is easy to become confused in attempts 
to apply the principle of representative and 
democratic control of power to both sides 
in a collective bargaining relationship or in 
the regulation of the rights involved. 


Extremes— 
and All Gradations Between 


Business managements are in form or- 
ganized on authoritarian lines. The demo- 
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cratic processes of legislation are not so 
clearly discernible as they might be in the 
society of free individuals that an American 
labor union is—or ought to be. The busi- 
ness managements of industry are so or- 
ganized because their functions are essentially 
executive rather than legislative. Never- 
theless, many practices grow up in any 
business management which become the 
rules by which the organization functions. 
Whether these rules develop by authori- 
tarian dictation from the top or from the 
application of the ingenuity of an entire 
organization in developing its own efficiency 
will determine the character of the legisla- 
tive process in the management of industry. 
That there are both kinds in American 
industry, and that all the gradations be- 
tween them exist, would seem to be axiomatic. 
Many of the rules that ultimately grow 
out of the practices of industry have their 
impact upon the working conditions which 
are the subject of collective bargaining. 
Every bargaining contract and, for that 
matter, every arrangement betwen manage- 
ment and a group of workers, represents 
for them a set of rules by which they live 
together in our industrial society. In col- 
lective bargaining the legislative process, 
insofar as it involves statute law, is em- 
bodied in the contract between the parties. 
One of the serious problems, therefore, is 
to avoid a hopeless clash between an au- 
thoritarian approach to legislation on the 
employer side and a democratic approach 
on the employee side. Much more to be 
avoided is the oppressive legislation that 
results from victory in clashes of authori- 
tarian power on both sides. This suggests 
that so far as possible the legislative process 
should be directed to the kinds of processes 
upon which the liberal institutions of our 
ancient common-law system and of our 
first modern administrative law systems 
were founded. This adverts to the earlier 
suggestion that any sound jurisprudence 
must look squarely at the realities of the 
human relationships involved. It is here 
that authoritarian power—indeed, any group 
outside of those immediately affected—fails. 
It means that essentially the rules, by which 
labor and management live together, must 
be worked out in the shop where the 
relationship is a reality. 

The law-making process should be the 
normal one of citizens living together in 
a community. To achieve this, where the 
personal lives of individuals are integrated 
with the authority of management in the 
production process, is the problem that 
has ever beset the labor relations field. But 
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when the institution of collective bargain- 
ing is ordained, it can be expected to produce 
industrial peace only if the legislative process 
takes place at a level where the ultimate 
problems of the human relationships in- 
volved are known and understood. The citizens 
whose daily living together should evolve 
the rules include, not only the workingmen 
and their committees, but also their super- 
visors and superintendents. The ultimate 
authority of management and the federated 
labor movements should participate only 
as reviewing tribunals concerned with the 
reasonableness of the rules which the local 
communities of collective bargaining evolve. 
It may be suggested that this is the ulti- 
mate roll of any authoritarian power that 
has the ability to delegate authority and 
to use the igenuity of an entire organiza- 
tion as we hope to use the ingenuity of 
all of the citizens in a free society. 

From this discussion, it must be clear 
that one of the essential principles to be 
observed in establishing the institution of 
collective bargaining is that of local self- 
government—the principle on which the 
English common law was founded antedating 
the Magna Charta and the Norman Con- 
quest. The history of the English common 
law says that the laws shall be made in 
the hundred and shall’ be founded in the 
customs of the people. This is the greatest 
assurance of a liberal, as distinguished from 
an authoritarian, society. It is the princi- 
ple which was adapted by the founders 
of our modern administrative law when 
they undertook to make the rules of safety 
in our industrial plants through committees 
of the involved industries, which brought 
to the rule-making process knowledge of 
the custom of the responsible elements in 
the industrial community in dealing with 
such problems.” In determining what rules 
were reasonable, the principle applied was 
that good practice should be made a rule 
of law only when the practice was well 
enough accepted by reasonable elements in 
the industrial community to make its im- 
position on those who were below the 
standard neither oppressive nor unreason- 
able. This is likely to be the result of 
any law-making process that takes place 
at the point of application of the rules to 
be ordained. Making stable laws consists 
merely in providing rules by which the 
least responsible are brought up to the 
standards practiced by enough people in 
the same circumstances to make the re- 
quirement reasonable. 


It may be suggested that the essence of 
oppression is that there are laws which are 
contrary to the customs of the people to 
whom they apply and, when two substantial 
forces are clashing in a community, the 
possibility of enacting laws without op- 
pression becomes quite remote. This is the 
situation in which American labor law is 
today. In consequence, there are too many 
situations that are being dictated by au- 
thoritarian power, on one side or the other, 
and too few in which the people involved 
are working out their -own mode of living 
together by the processes above described. 
To foster this process in ordaining the 
institution of collective bargaining there 
should be freedom in the exercise of the 
power at the point where this process can 
function, and there should be control, on 
both sides, of all forms of integration of 
the power which might lead to authori- 
tarian dictation of the rules as distinguished 
from the working out of rules from practice 


and custom. 


What Constitutes Oppression? 


As a corollary to fostering these princi- 
ples for rule-making, another principle of 
stability should be observed. It is that 
government should never be pitted against 
substantial part of the community. 
It is of such situations that revolutions 
are made. The government should never 
set up as law a standard which it cannot 
reasonably enforce in the community. This 
was the wrong in our prohibition experience. 
What violates custom as distinguished from 
mere license is oppression. Reform must 
be accomplished by persuasion before it 
can be imposed by fiat. Some of the turmoil 
in the labor relations field arises from the 
fact that a large part of the industrial 
community has not been persuaded to col- 
lective bargaining in its present surround- 
ings. There are still many employees who 
regularly defeat collective bargaining be- 
cause they cannot go along with the agita- 
tional character of the institution as it is 
today. We have not persuaded American 
employers as a whole to collective bar- 
gaining with unions whose right to bargain 
must be fought for: neither have we per- 
suaded American labor that the labor move 
ment should be subject to legal restraints. 
We should be able to persuade all but 
a few employers to bargain collectively 
with units having both an established right 
duty to bargain, and 


any 


and an established 








"1 Op. cit., footnote 4, supra, pp. 479-486. 
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unions chosen by such units to constitute 
the federation of their power should, be- 
cause of the existence of the basic right 
of collective bargaining, be able to forego 
lawlessness in the exercise of it. We cannot 
expect too much regard for rules as long 
as we say to labor that collective bar- 
gaining can be had if it can be won in 
a fight. Too much regard for rules cannot 
be expected as long as you say to manage- 
ment that “the kind of organization you 
must do collective bargaining with is an 
agitational militant fighting organization.” 
Even the most law-abiding are likely to 
transgress the rules under such circum- 
stances. Laws would never have prevented 
dueling if they had merely regulated the 
weapons, seconds, medical assistance, pro- 
vision for ambulances and so forth. They 
cannot make labor peace while they are of 
that character. 

We have pointed the way to making 
collective bargaining an institution as a way 
of creating a situation in which peaceful 
labor relations might evolve reasonable rules 
for stabilizing the employment relationship 
and our economy as affected by them. 
Some attention has been given to the form 
that this establishment might take. No 
thorough job will be done until the pro- 
posals of many sources have been debated 
by all of the interested elements in our 
national life. To start with, the proposal 
need not destroy very much of what we 
have today. To be successful it must not 
be revolutionary but a part of the evolu- 
tion that has been going on in the field 
of labor relations laws since the dawn of 
the industrial era. 


Concrete Basis 


The following is suggested as a concrete 
basis for establishing the institution of 
collective bargaining by law: 

(1) Employees, hired by any kind of 
collective organization for employment, such 
as a corporation, association or joint- 
stock company, or by a partnership of 
more than two partners or by an individ- 
ual, any of which delegates the supervision 
of any of its or his employees to more 
than one other employee, in an establish- 
ment where the employees regularly assemble 
for or to be dispatched for work, shall 
constitute a collective bargaining organiza- 
tion. They shall, upon notice to all mem- 
bers, individually or by posting at the place 
at which they regularly assemble as afore- 
said, at the call of one or more members 
of the group, formally organize by the 
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election of such officers and the adoption 
of such by-laws or rules as shall be de- 
termined by the vote of a majority of the 
individual workers involved. (There might 
also be a limitation which would prevent 
collective bargaining from applying to an 
employer of less than a limited number of 
employees, perhaps ten persons.) 


(2) There shall be excluded from such 
organization the supervisory, professional 
and administrative employees representing 
the employer in the supervision of em- 
ployees in the organization or dealing with 
the confidential affairs of the employer. 


(3) Every such collective bargaining or- 
ganization shall have and enjoy the right 
and privilege of working out with the 
employer from time to time, by negotia- 
tion, such employment contracts for the 
members of such organization as a unit 
as it and the employer may agree upon 
when acting through committees appointed 
by the collective bargaining organization 
in negotiation with committees of the super- 
visory and managerial employees acting for 
the employer in the establishment of such 
employees. 


(4) The collective bargaining organiza- 
tion would have the right to finance its 
operations and provide funds for the pro- 
tection of its employees in the exercise of 
collective bargaining rights by assessments 
of periodic dues levied upon and collected 
from each member of the bargaining or- 
ganization. 


(5) Each collective bargaining organiza- 
tion would have the right, by majority 
vote, to affiliate with any federation of 
similar organizations and, for purposes of 
mutual protection or spreading of the risks 
involved in protecting the bargaining rights 
of its members, to make uniform contribu- 
tions, based upon membership, out of its 
funds for the purposes of supporting the 
federation and economic action sanctioned 
by it in particular collective bargaining dis- 
agreements. 


(6) Any such collective bargaining or- 
ganization would have the right to create 
within its framework autonomous or semi- 
autonomous departments or sections con- 
sisting of members of, or trainees or appren- 
tices in, particular crafts or skills and to pro- 
vide for the federation with such departments 
or sections of the same craft by affiliation 
with federations of similar crafts, sections 
or departments. (Whether such craft 
membership should have the right to form 
autonomous departments or sections without 
consent of the members of the collective 
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bargaining organization as a whole would 
also have to be determined. It is possible 
that there might be one rule in this respect 
in situations where there is reasonable con- 
tinuity of employment with a single employer 
in a single establishment, and another in 
situations such as the building trades, the 
handling of cargo to and from ships and 
other types of casual labor, in which em- 
ployment is for a particular operation and 
may be with one. employer today and an- 
other tomorrow or next week.) 


(7) Employees in skilled crafts and in 
casual labor in any reasonably defined class, 
working or offering themselves for work 
in any municipality, or in any municipality 
and its contiguous urban areas, would have 
the right, upon notice published in a news- 
paper of general circulation in the munici- 
pality or urban area involved, to complete 
their organization as a collective bargaining 
organization which would be accorded the 
right of bargaining with employers of the 
class set forth in (1) above. They would 
be prohibited from acting in concert or by 
agreement in any employment relationship 
with respect to which they did not have 
collective bargaining rights and would have 
the same rights of affiliation with other 
like collective bargaining organizations as 
are accorded to employees in establishments 
where the work is not of a casual or job 
nature. (There might be some population 
limitation with respect to the communities 
in which such organizations might be per- 
mitted. Perhaps the limitation should be 
against organization in communities of less 
than 2,500 people. This, of course, would 
not prevent workers resident in such com- 
munities from belonging to collective bar- 
gaining organizations in communities in 
which they work but do not live.) 


(8) Provision should be made for the 
delegation of collective bargaining authority 
for limited periods by majority vote of 
a bargaining organization to representatives 
nominated by a federation of such _ bar- 
gaining units and confirmed by the or- 
ganization delegating such authority for 
the purpose of bargaining with any associa- 
tion or federation of employers who by 
contract or custom have bargained with 
federations of local collective bargaining 
organizations in the same industry or in 
the same municipality and its contiguous 
urban areas. (This provision “is frankly 
a limitation on, but not a prohibition of, 
industry-wide bargaining. It may require 
much careful consideration of the problem 
of making a transition between the es- 
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tablishment of the institution of collective 
bargaining in an industry by custom and 
agreement and the establishment of the 
institution of collective bargaining by law. 
Many good and many bad practices have 
developed in collective bargaining situations 
which have been established on an industry- 
wide basis by custom and contract. The 
bad practices should be eliminated in large 
measure where collective bargaining and 
the rule-making process is conducted, so far 
as possible, at the level at which the rules 
are to be applied. Some of the dictator- 
ships that exist in certain industry-wide 
bargaining situations at the present time 
should be undermined and perhaps destroyed 
by the functioning of this proposal. Those, 
however, which are able to survive on their 
own merits probably should be continued 
until they cease to merit industry-wide 
treatment. The employer associations that 
are involved will also have to be considered 
in working out this problem. If there is 
no absolute right or duty, however, to 
bargain, except at the level suggested, bar- 
gaining by federated groups on either side 
will have to stand on its merits in the 
long run. This is one of the fields in which 
the consequences of change are difficult to 
predict and in which the suggestion that 
the proposals of many sources and the 
debate of all parties involved will be neces- 
sary to a proper solution.) 


(9) Basic regulations will have to be 
established for maintaining the freedom of each 
collective bargaining organization to func- 
tion on a democratic basis, by which the 
membership may be assured that its affairs 
are honestly conducted in the interests of 
the members. These will include provisions 
against employer interferences and bribery 
and provisions to assure proper accounting 
for the funds of the organization and the 
federations to which it may belong. Perhaps 
it should include protection against the 
management of the affairs of the organiza- 
tion to promote revolutions designed to 
aid labor as a class as distinguished from 
economic bargains to advance the interests 
of its members. (Such safeguards are the 
necessary consequence of establishing the 
institution of collective bargaining by law. 
Until it is so established they may be 
looked upon as meddling with the internal 
affairs of the union. When the institution 
is established, such regulations are no greater 
than those which are required with respect 
to corporations and other business and 
social organizations of people acting col- 
lectively.) 

44u 








Predominant Needs of Plan 


No pretense is made that the foregoing 
would constitute a complete plan. No in- 
dividual or small group can know enough 
of the multifarious problems involved to 
strike off a complete plan at once. The 
plan should have enough simplicity, how- 
ever, to be understood and enough flexi- 
bility to permit the functioning of human 
ingenuity in working out peaceful employ- 
ment relations. It must have enough safe- 
guards to prevent the institution from 
becoming corrupt, as some of the institutions 
of collective bargaining, as it has developed 
on a strictly voluntary basis, have become. 

In conclusion, there should be considera- 
tion of what we can expect to be the 
results of such a plan. The purpose of this 
paper has been to make an assault upon 
the adversary character of labor relations 
as they have developed in this country, and 
therefore the test should be whether the 
plan may be reasonably expected to accom- 
plish this purpose without destroying any 
of the essential rights of a free people. 
The plan has the vice, in broad outline, of 
directing that collective bargaining be done 
in a particular way. It is hoped, however, 
that it has seized upon a principle of rule- 
making which is inherent in the background 
of free institutions as they have developed 
under the English Common Law, the 
American Constitution and, perhaps, in some 
modern administrative law as the basis for 
directing that it be done in a particular 
way. The hope for stability that inheres 
in the duty to bargain at a level where 
the problems are known and _ understood 
should give greater hope for industrial peace 
than most. of the wide variety of approaches 
to collective bargaining that exist in the 
labor relations scene today. 

Perhaps more immediately tangible are 
the stabilizing influences of establishing col- 
lective bargaining as an institution. The 
proposal to abolish the fight for and against 
organization should do much to eliminate 
the adversary character of labor relations. 
If there were never a question as to whether 
or not a man should belong to a union, 
the fighting about that would 
appear. The question remaining would be 
whether he is in a collective bargaining 
institution. This would be determined by 
a standard fixed by law as to when the 
institution is reasonably necessary. Since 
the basic organization of individuals would 
be of citizens in a collective bargaining 
institution, the fight for organization would 
be eliminated and with it would go the 
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issue dis- 


basis of most of management’s fight against 
organization. That basis is the necessity 
of agitation against management in order 
to organize a bargaining unit. Manage- 
ment just does not like to deal with agita- 
tors. It ought not to have to. It ought 
to be willing to deal with collective bar- 
gaining organizations if they do not, by the 
same token, have to deal with agitators. 
The agitational grievance used in maintain- 
ing collective bargaining organizations ought 
substantially to disappear when such organiza- 
tions become an institution rather than a goal. 
The extent and impact of .such fringe 
organizational questions as may exist in 
determining whether an.employer should 
be subject to collective bargaining with his 
employees would be of minor importance 
and certainly would not give character to 
the labor movement as a whole. Definite 
standards as to the sphere of collective 
bargaining would be of invaluable aid in 
protecting individuals from the racketeer- 
ing which has taken place under the guise 
of collective bargaining. This would ve 
accomplished by separating the field in which 
racketeering can most easily occur from 
that of legitimate collective action. 

The proposal should also make a signifi- 
cant and valuable change in the function 
of labor unions. It should be possible for 
the great federations to concentrate all their 
the economics of the problem 
who 


efforts on 
of improving the welfare of 
The elimination of the necessity for 


those 
work. 
fighting for organization should help to do 
this. The kind of services that the collec- 
tive bargaining units under such a system 
would need would not often be those of 
a champion in a fight but would certainly 
be those of a bureau in the field 
of economics, capable of giving informed 
economic advice. This role very 
much needed by labor in a mass production 
which the broad distribution 
and of income to 


service 
is one 


economy in 
of goods, absorb such 
distribution, is as necessary to the success- 
ful operation of business as it is to the 
welfare of those who work. 

We must not forget, however, that there 
will always be two sides to a bargain, and 
that it takes some sparring and, sometimes, 
f economic power to arrive at 
In the long run, however, such 
follow the 
made. 


the use of 
a bargain. 
bargains must quite 
markets in which the 
This aspect of the labor relations situation 
has led some writers to point out that, 
except for the opportunity to improve their 
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The Collective Bargaining Agreement: 
Its Nature and Scope 


By CHARLES O. GREGORY 


LET’S STOP 


LOOKING AT AWARDS AND DECISIONS AS 


VICTORIES—THEY ARE STEPS IN A PROCESS OF EDUCA- 
TION WHERE IN THE LONG RUN EVERYBODY WILL WIN 
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Ping ghee BARGAINING, as we 
know it today, is the substitution of 
bilateral for unilateral decisions in the field 
of labor-management relations, It normally 
leads to a collective agreement be- 
tween the negotiating parties. The whole 
process, from the union’s demands to en- 
forcement of the contract, occurs in a com- 
plicated context of federal and state labor 
laws. Management and the unions are still 
trying to catch up with these laws. In the 
meanwhile, our lawmakers seem unable to 
make up their own minds. Many partisans 
are impatient with the law, saying that it 
defeats the ends of true collective bargain- 
But all conflicts of interest must be 


labor 


ing. 
governed by laws of some kind. This is 
especially true of the struggle for power 


going on in the labor relations arena. 

The law must set a limit on the manner 
in which this struggle is conducted. Then 
it must define the proper objectives of this 
conflict for power. Most people probably 
do not think of collective bargaining as re- 
course to economic pressures. But the union’s 
best bargaining tools are the strike, the boy- 
cott and the picket line. With modern anti- 
injunction laws, the Wagner Act, removal 
of unions from coverage under the Sherman 
Act, and the Supreme Court’s protection of 
picketing as free speech, these tools became 
very potent. While the Fair Labor Stand- 
ards Act, as applied, has tended to disrupt 
smooth collective bargaining, it has given 
the unions strong floors to stand upon. At 
the same time, management’s recourses to 
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counter-pressures were drastically curtailed 
by the Wagner Act. That law 
use of economic coercion against employees, 
and virtually abolished the area within which 
management could refuse to bargain at all. 


forbade the 


After 1937, powerful unions became estab- 


lished where they could never before get 


footholds ; and they acquired bargaining power 


never before dreamed of. Immune from the 


laws against monopolistic practices, they 
were making hay while their political 
sun was shining. But, since 1947, their sun 
seems to be on the wane. This is plain 


from the passage and retention of the Taft- 
Hartley Act. But it is almost more apparent 
from the output of the courts. Some of 
these judicial developments are important 
in their effect upon union bargaining power 

The NLRA declares that employees shall 
have the right to engage in concerted activi- 
ties for the purpose of collective bargaining 
or for other mutual aid or protection. And 
the right to strike still remains substantially 
unaffected by that act. Most don’t 
like to strike; and they certainly don’t want 
to get caught 
Hence, union officials have thought up in- 
ways of getting the 
strike without actually 
amples range from prayer meetings during 
working hours to have the Lord soften the 
employer's heart, to a continuous unadjourned 


unions 


violating no-strike pledges 


genious effects of a 


calling one. Ex- 


union business meeting lasting for several 
days. They include the slow-down, as well 
as the insistence of employees upon perform- 


ing their work in a manner agreeable to them. 
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The Wisconsin Briggs-Stratton case is a 
good example.’ Over a period of four months 
the union called twenty-six short business 
meetings during working hours. These 
meetings were unscheduled and were called 
without any advance warning. The members 
simply laid down their tools and walked to 
the union hail. No bargaining demands 
were made because the union claimed it was 
not striking. The effect on production was 
disastrous. Apparently this was a softening- 
up strategy. 

Briggs-Stratton did not discipline the union 
employees. Rather, it asked the Wisconsin 
Employment Relations Board to order this 
practice stopped. That board issued an 
order prohibiting these stoppages; the Wis- 
consin courts enforced this order; and the 
union appealed to the Supreme Court on 
constitutional grounds. In March the Su- 
preme Court upheld Wisconsin’s power to 
prevent this practice. But dissenting justices 
declared that this was a denial of recourse 
to concerted economic bargaining pressures 
guaranteed in the National Labor Relations 
Act. The majority insisted that no such 
guarantee has ever been made by Congress 
in that act. 

This decision curtails the collective bar- 
gaining power of unions in the federal arena. 
It means that the states may pass statutes 
declaring unlawful certain new types of 
peaceful union economic practices. It has 
been assailed on the ground that it deprives 
the NLRB of its proper jurisdiction over 
matters of this kind. But, as Mr. Justice 
Jackson pointed out, there was nothing in 
this case to go to the NLRB. The union 
conduct involved was not illegal under the 
Taft-Hartley Act, and by not firing any of 
its employees engaging in these work stop- 
pages, Briggs-Stratton had astutely avoided 
handing the union a Section 8 (a) (3) dis- 
crimination charge. 

But supposing Briggs-Stratton had fired 
the leaders of this strategy and Section 8 
(a) (3) discrimination charges had been filed? 
It is not at all clear that the board would 
have held management’s action to be an un- 
fair labor practice. And if it had, it is 
doubtful that the federal courts would have 
enforced the board’s order of reinstatement. 
It would appear that unions are free to 
strike, in the sense that they concertedly 


walk out and stay out. Any discipline then 
imposed by management is illegal, because 
the conventional, honest-to-goodness strike 
is protected activity. But the Supreme Court 
will probably not regard these pseudo-strikes 
as protected activities under the labor act. 


State Regulation by Legislation 


The trend of decisions on picketing indi- 
cates a retreat from the Supreme Court’s 
Thornhill doctrine* of 1940—that peaceful 
picketing is constitutionally protected free 
speech. State and lower federal courts are 
now taking the position that even peaceful 
picketing to achieve an illegal objective is 
properly enjoinable. Apparently this is true 
whether the objective is declared illegal by 
statute or by the courts at common law. In 
its first picketing decision in six years, a 
unanimous Supreme Court recently decided 
in the Giboney* case that peaceful picketing 
to compel an employer to do an illegal act 
is properly enjoinable. In that case a union 
of ice-wagon drivers in Kansas City picketed 
an ice manufacturer in order to make it 
agree with other ice manufacturers that they 
would sell ice wholesale only to unionized 
deliverers. Holding that the ice manufac- 
turer’s compliance with this picketing re- 
quest would be a violation of the Missouri 
antimonopoly statute, the state court up- 
held an injunction against this picketing. It 
is hard to say exactly what this decision 
means. But it suggests that state legis- 
latures may now circumvent the constitu- 
tional protection of peaceful picketing by 
declaring unlawful what the employer is re- 
quested to do in compliance with such 
picketing; and other cases imply that sec- 
ondary peaceful picketing used to put across 
statutorily illegal boycotts may also be en- 
joined as attempted circumvention of state 
and federal prohibitions against boycotting. 

All of this, taken with certain parts of 
the Taft-Hartley Act and the Supreme Court’s 
Lewis* case of 1947, means that organized 
labor’s collective bargaining strength has 
been weakened. As a result, arm’s-length 
dealing between management and the union 
is heightened. At the same time, other 
fairly recent decisions have put management 
on the spot. Thus, before the Wagner Act, 
if an employer did not wish to bargain with 
the union over certain demands, he did not 





1 International Union, U. A. W. A., AFL, 
Local 232 v. Wisconsin Employment Relations 
Board, 16 LABOR CASES { 64,992, 336 U. S. 245, 
69 S. Ct. 516 (1949). 

2 Thornhill v, Alabama, 2 LABOR CASES 
f| 17,059, 310 U. S. 88, 60 S. Ct. 736 (1940). 
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3 Giboney v. Empire Storage & Ice Company, 
16 LABOR CASES { 65,062, 336 U. S. 490, 69 S. Ct. 
684 (1949). 

4U. 8. v. United Mine Workers of America 
and Lewis, 12 LABOR CASES { 51,239, 330 U. S. 
258, 67 S. Ct. 677 (1947). 
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have to do so. Of course, he might pro- 
voke a strike by such a refusal to bargain; 
but he was free to fight it out with economic 
weapons if he wanted to. Section 8 (a) (5) 
of the Wagner Act gave the unions a great 
advantage, compelling an employer to bar- 
gain with the union in good faith. While 
this did not compel agreement, it did re- 
quire counteroffers and other considerations 
—and it virtually put an end to unilateral 
disposition by management of all matters 
concerning terms and conditions of employ- 
ment. 

At first the employer’s statutory obliga- 
tion to bargain in good faith was assumed 
to apply only to the traditional subject 
matters of collective agreements. Employers 
still claimed an area of exclusive manage- 
ment prerogative within which they were 
free to take unilateral action. That is, they 
were still free to manage. But in the J. H. 
Allison merit-increase case,’ and in the Jnland 
Steel pension bargaining case,° the Supreme 
Court has put an end to that notion. It 
begins ta look as if there is nothing at all 
left sacred in the way of exclusive manage- 
ment prerogative, for almost everything at 
some point or other affects terms and con- 
ditions of employment and’ is thus a subject 
of collective bargaining under the NLRA. 

Of course, management does not have to 
agree on any proposals raised by a union. 
But to bargain in good faith, it must make 
counterproposals. Management fears that 
the union will snap up one of these counter- 
proposals, in order to apply the principle of 
the entering wedge. Skilled management 
will try to avoid these embarrassing bar- 
gaining demands by tying them in with 
matters which the unions regard as more 
vital, playing one off against the other in 
order to wear the union down, If the Board 
makes employers bargain on isolated de- 
mands during the term of an agreement, 
this strategy may be defeated. 

Some management lawyers believe that 
the way out of this dilemma is to have Con- 
gress outline an area of exclusive managerial 
prerogative or to set up a list of the items 
which are the only proper subject matters 
for collective bargaining. I am inclined to 
think, however, that their only escape is 
to persuade Congress that it should repeal 
Section 8 (a) (5) altogether. But it is prob- 
ably too late, for the idea that the employer 
is obliged by law to bargain in good faith 
is now deeply imbedded. 


When the section first appeared in the 
Wagner Act, it seemed absolutely necessary 
to the entire statutory plan. At that time 
there is little doubt that it contemplated 
bargaining only over the then-traditionally 
recognized subjects of collective agreements, 
as they were known in 1935. Statutes seem 
to acquire new meanings with the changing 
of the times—yet it is hard to see how the 
NLRB and the courts could refrain from 
regarding almost everything in industry as 
affecting conditions of employment. Now 
that unions are so well established, however, 
Congress might well decide that they no 
longer need a crutch like Section 8 (a) (5) 
to make employers bargain over novel items. 
Indeed, I think it is apparent that they do 
not. The continued good relations between 
employers and a noncomplying union prove 
this. In the meantime, Congress has ducked 
the issue by declaring in the Taft-Hartley 
Act that unions are also required to bargain 
in good faith. Now, at least, if a union lays 
down unilateral demands from which it re- 
fuses to budge, the employer is permitted 
to be equally arbitrary and to ignore them. 

From a pressure-group point of view, col- 
lective bargaining does not make a very 
pretty picture. It has been said that man- 
agement has it to give and the employees 
have it to get and that the unions are there 
to see that they get it. This implies that 
management and the unions are the only 
parties really involved, and that anything 
they agree upon is all right. The bargaining 
process is seen as a compromise between 
management prerogative, based on the own- 
ership and control of property, on the one 
hand, and union monopoly of labor on the 
other. But this is hardly a true picture; or, 
if it is, it ought not to be. Management is 
no longer a private group, free to do only 
what is expedient. In our system, manage- 
ment is entrusted with the production and 
distribution of goods for the entire com- 
munity. Thus, it fronts for all of us as 
consumers. Management is the group re- 
sponsible for the profitable operation of our 
production and distribution systems. Thus, 
it fronts for all of us as investors—and that 
means everyone who owns stocks and bonds, 
who has savings in the bank or who has 
bought life or retirement insurance. Man- 
agement is in direct control of our means 
of making a livelihood. Thus, in a way, 
management fronts for all who have to live 
by wages and salaries earned from employ- 





5 NLRB v. J. H. Allison &€ Company, 14 LABOR 
CASES { 64,270, 165 F. (2d) 766 (CCA-6, 1948); 
cert. den. 
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ment in production and distribution enter- 
prises—and most small retail enterprises, 
banks and landlords are indirectly depend- 
ent on the successful operation of local in- 
dustries. 





Responsibility of Management 


This relationship of trust toward the en- 
tire economy involves management in a ter- 
rific responsibility. In discharging this 
responsibility, management cannot insist on 
freedom to do what it finds most convenient 
merely because it has control of property. 
At the same time it needs scope to exercise 
whatever managerial acumen and discretion 
it has. Responsible management should ex- 
ercise its stewardship in a manner most 
consistent with the recognition of all these 
interests for which it is fronting. If it does, 
it will then be the conduit through which 
all these interests are served. 

Actually, much the same can be said about 
unions. Indeed, unions and union leaders 
are a new type of management, with much 
the same responsibilities that the conven- 
tional management class has inherited. They 
perform an important function in protecting 
individual workers from arbitrary treatment 
and against some of the vicissitudes of eco- 
nomic life. By their control of the most 
basic element in all production and distri- 
bution—labor—they can affect the interests 
of all of us as consumers. Certainly, their 
thoughtless use of power can imperil invest- 
ment in the enterprises on which we all 
depend. Hence, unions should also act as 
conduits through which these various inter- 
ests are represented. 

Thus, successful collective bargaining is 
more than just two warring factions achiev- 
ing industrial peace on the basis of any ex- 
pedients available. It is true that each group 
has to get results for its immediate con- 
stituents; and frequently this is attempted 
regardless of the social cost. But this proc- 
ess can sometimes be harmful to all of these 
dependent upon efficiently 
operated industry. The wonder is that the 
community does not step in to see that this 
skillfully carried 
we know it 

It is con- 


other interests 


1 
ne 


bargaining is fairly a 
out. Collective bargaining as 
today is a kind of cultural lag 
ducted in the same way, and on the same 
free enterprise assumptions, that prevailed 
in the days of individual bargaining, when 
we really had a free-market economy. How- 
ever, with the development of employers’ 
associations, administered prices, labor mo- 
nopolies, industry-wide bargaining and wage 
pattern-setting by the power centers like United 
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States Steel and the United Steelworkers, 
it is sometimes hard to believe that we still 
live in a free-market economy, If our econ- 
omy is subject to such controls, why do we 
leave these controls in private hands? 

I would like to point out a few homely 
analogies, to illustrate what I have in mind. 
In England, the king’s proctor is present at 
all divorce litigation. His job is to see that 
the parties raise all matters before the court. 
He is there to preserve the public interest 
in the institution of marriage. In some con- 
tinental European countries, the equivalent of 
our attorney general always appears in impor- 
tant private litigation. His job is to see that 
all implications of a precedent-making decision 
are carefully considered. What he reports 
gets full publicity, so that the community 
will know just what is going on. When 
some burning issue arises before our own 
Supreme Court in a suit between private 
parties, there are thousands of others whose 
interests depend on the precedent set, although 
they don’t have a cent involved in the case. 
Hence, the Supreme Court allows them to 
file briefs as amici curiae—friends of the 
court—to be sure that all points of view are 
considered. 

3y analogy, why shouldn’t the various 
dependent outside interests insist that their 
points of view be considered in collective 
bargaining between private parties? The 
question is, how can it be done? There is 
probably more to lose than to gain by com- 
pulsory arbitration—the public imposition 
of the terms and conditions of employment. 
The War Labor Board technique was all 
right for a national emergency, but it would 
be of dubious value now. It seems that we 
must simply trust management and unions 
to assume and discharge their fiduciary re- 
sponsibilities in their private bargaining. But 
as a public we can insist that the parties 
know what these responsibilities are in each 
case; and as a public we are entitled to 
know in detail just how the parties faced 
and dealt with these matters. This would 
mean complete publicity of all that goes on 
in private collective bargaining, with the 
sanctions of adverse public opinion when 
community interests are ignored. It also 
means a public which cares about and un- 
derstands what is going on. It could also 
mean systematic mediation in all important 
bargaining—and not the glorified horse-trading 
kind which is used to get any sort of agree- 
ment at all Such mediation, rather, 
would see that all interests are considered 
and dealt with intelligently, with the threat 
are ignored. 


costs. 


of adverse publicity if they 
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This thesis rests on the fact that a collec- 
tive agreement is not a contract between 
private parties in the ordinary sense of that 
term. It is more like a privately drawn code 
of laws to govern the employment relation- 
ship in a limited area. Indeed, the French 
have virtually adopted collective agreements 
as public statutes. Our own, Railway Labor 
Act of 1926 was drafted by the railroads 
and the brotherhoods themselves, and was 
then enacted as law by Congress. Our courts 
have frequently referred to the collective 
agreement as a treaty between warring fac- 
tions. Indeed, the English courts would not 
enforce these agreements at all. They have 
said that the parties must do it themselves 
by recourse to economic conflict, just as 
nations have always enforced treaties. Any- 
way, if collective agreements are like little 
laws and treaties, governing broad areas 
of important social activity, then it is a mat- 
ter of public interest what these agreements 
contain and how they are achieved; dele- 
gation to management and the unions of 
the power to make them is a trust that the 
public has the right to see fulfilled. 

The legal significance of a collective agree- 
ment has always been uncertain. Some courts 
have called it a mere gentlemen’s agreement, 
unenforceable at law, and the treaty analogy 
is still made. Our Supreme Court has said 
it is not a contract of employment at all. 
It is, rather, merely a schedule of terms and 
commitments, which become part of the 
individual workers’ contracts of employment, 
whether or not they belong to the union. 
Insofar as the collective agreement ts a con- 
tract at all, it has to be one between the 
employer and the union. This has led to 
much confusion, since most unions are not 
incorporated and thus cannot be legal parties 
to contracts. If they are not legally recog- 
nized parties, they cannot act as plaintiffs in 
law suits to enforce these so-called contracts, 
nor can they be sued on them. Tradition- 
ally, only individual employees could en- 
force the terms of collective agreements, 
and in some states only the members of the 
unions could. 


Insurance of Legal Personality 
for Unions 


In recent years, however, our courts have 
begun to recognize collective agreements as 
legally binding contracts. This development 
means that unions may secure rights for 
themselvés in contracts, over and above the 
rights secured for their constituents, with 
the legal power to sue for the enforcement 
of these rights. This recognition of unions 
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as legal persons, capable of acting as parties 
to contracts and lawsuits, has largely been 
the result of legislation—and now the Taft- 
Hartley Act permits unions to sue and be 
sued in the federal arena on their collective 
agreements. 

These new developments have raised some 
interesting issues. Just what rights can a 
union secure under a collective agreement 
and just what obligations does it assume? 
The general idea has always been that a 
collective agreement is merely a series of 
concessions by management. To begin with, 
management has everything, and the agree- 
ment represents the whittling down of man- 
agement’s rights, due to collective bargaining. 
Most of these concessions are made on be- 
half of the emplovees, to govern the terms 
of their personal contracts of employment, 
and are not promises of benefits to the union 
as such. About the only things that unions 
get for themselves are recognition, some 
form of union security like the union or the 
preferential shop, and the right to initiation 
fees and union-dues check-offs, with pos- 
sible controls over apprenticeship and the 
like. For breaches of these commitments, 
unions have been permitted to maintain ac- 
tions against employers, including suits brought 
to require the return of runaway shops. The 
employees themselves have to sue for the 
enforcement of the other terms of these 
agreements, concerning wages, seniority 
and the like. Surely, their unions should be 
allowed to maintain class suits on behalf of 
the employees, although this privilege is 
usually denied. The resulting cumbersome 
and costly recourse to the courts is a case 
of arrested development, which would be 
serious if employers and unions had not 
worked out the practical solution of volun- 
tary arbitration. 

How about the obligations of unions un- 
der collective agreements? About all an 
employer can get in exchange for his com- 
mitments in a collective agreement is con- 
tinued production—no work stoppages for 
the life of the agreement. Most employers 
assume that they don’t get even this unless 
the union signs a no-strike pledge and prom- 
ises that the union officials will take action 
against wildcat strikes and work stoppages. 
Of course, unions say that employers get a 
supply of labor in exchange for their con- 
cessions in collective agreements. But em- 
ployers get no more labor now than they did 
before unions existed—and now they get it 
in a controlled labor market. 

Some curious angles show up in actions 
to enforce the terms of collective agreements. 
When individual workers sue under these 
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agreements, money adjustments are usually 
appropriate. When unions sue employers 
under them, however, their rights can nor- 
mally be enforced only by court orders re- 
quiring the employers specifically to comply 
with the contract provisions. Thus, compli- 
ance with a closed- or union-shop agreement 
occurs only if the commitment is actually 
complied with. And the harm caused by 
a runaway shop is cured by ordering the 
shop to be brought back. In effect, courts 
can enforce union rights under a contract 
only by the equitable remedy of the injunc- 
tion. In the past, courts have denied unions 
such remedy because there was no mutual- 
ity of obligation on the unions’ part. That 
is, the unions have promised nothing in return. 
But this is changing; a binding considera- 
tion can now be supplied through no-strike 
pledges. Some unions will not make these 
pledges while they are subject to suits for 
damages under the Taft-Hartley Act. If 
they refuse to sign them, however, they give 
employers a strong bargaining advantage. 
If they do sign them, they give employers 
an effective protection against strikes during 
the life of the contract, either by suits for 
damages against the unions or by direct 
disciplinary action. 

A recent development, however, endan- 
gers the legal effect of collective agreements. 
About three months ago a labor-lawyer friend 
of mine told me about a suit he had brought 
in a federal court. This suit was to procure, 
under a maintenance-of-membership clause, 
the discharge of three employees who had 
been deprived of membership because they 
had refused to pay certain fines. The em- 
ployer’s contention that nonpayment of fines 
is not nonpayment of dues under the Taft- 
Hartley Act is not involved, because the 
employer moved the court to dismiss the 
action. The employer argued that this was 
a labor dispute between itself and the union, 
in which the court had no jurisdiction to 
grant injunctive relief under the Norris- 
LaGuardia Act. My labor-lawyer friend was 
furious at the impertinence of this defense— 
the company hiding behind the Norris-La- 
Guardia Act, indeed! 

This is both funny and serious at the 
same time. How can a breach of contract 
be a labor dispute within the meaning of 
the federal anti-injunction act? Equitable 
relief to enforce contracts is quite different 
from using the injunction to break up bar- 
gaining and organizational strikes. This is 
apparent from the history of the labor in- 
junction and of the law passed to prevent 
its abuse. If the employer’s argument is 
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sound, many collective agreements will be- 
come virtually unenforceable. This would 
compel unions to use economic coercion to 
enforce contracts. I said to my lawyer friend: 
“Look—suppose your union had signed a 
no-strike pledge in its agreement with the 
company. You would agree that if your 
union nevertheless called a strike in breach 
of its contract, the company could secure 
an injunctive order requiring compliance 
with the pledge.” When he shouted: “No, 
that’s entirely different,” I really wanted to 
laugh. 

However, it looks as if the federal courts 
are going to adopt the position proposed 
by the company in this case. In my opinion 
this is entirely wrong, but the Supreme 
Court seems to have encouraged such loose 
usage of the term “labor dispute,” that it 
alone can repair the damage done to the 
enforcement of collective agreements under 
modern anti-injunction acts. In the mean- 
time, employers rely on Section 301 of the 
Taft-Hartley Act to enforce no-strike pledges 
by actions for damages. 

So dubious is the status of the collective 
agreement in our courts that the arbitration 
of grievances arising under such contracts 
has become the main hope for the future. 
The device of arbitration is flourishing these 
days—and it affords a versatile, expeditious 
and inexpensive method for interpreting 
and applying the terms of collective agree- 
ments. If it were not for this safety valve, 
it is hard to say how the thousands of col- 
lective agreements in this country would be 
administered. 

Even arbitration, however, would be a 
flop if it were not for the good sense of the 
employers and unions themselves—for labor 
arbitration does not have much standing 
before the law. At common law, the courts 
did not like arbitration of any kind, regard- 
ing it as a rival undertaking to deprive them 
of their rightful jurisdiction. This hangover 
still exists today with respect to labor arbi- 
tration. Most of our legislatures have made 
an honest institution of commercial arbitra- 
tion, although they have surrounded it with 
technicalities. But few of them have put 
labor arbitration on a solid footing. Agree- 
ments to arbitrate in the labor field are en- 
forceable in only a few states. In many of 
them, a written submission to arbitration of 
an existing dispute is enforceable if all of 
the technical statutory requirements are ful- 
filled. In some states even such submissions 
are legal nullities, and the courts will en- 
force awards rendered in arbitrations only 
if all of the technicalities required by the 
statutes have been observed. 
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The agreements to arbitrate contained in 
modern collective agreements are absolutely 
unenforceable in most of our courts. This is 
because only a few states have statutes pro- 
viding for the enforcement of future disputes 
involving labor matters—that is, of present 
agreements to arbitrate future disputes which 
have not yet arisen. The flourishing state of 
labor arbitration in this country is a high 
tribute to the determination of employers 
and unions to provide their own private 
courts for the settlement of grievances, the 
state of the law notwithstanding. 


What we need is a uniform practice for 
the enforcement of collective labor agree- 
ments. The constitutional power exercised 
in passing the Wagner Act, which is respon- 
sible for most of our labor agreements, would 
certainly permit Congress to enact a uni- 
form method for the enforcement and ad- 
ministration of these same agreements, This 
would mean, not only a standard method of 
enforcing these collective agreements in the 
courts, but also a uniform procedure to gov- 
ern labor arbitration. Such a course seems 
imperative under a master agreement between 
a corporation and an international union 
covering the company’s plants in many dif- 
ferent states. Why should an agreement of 
this sort be left subject to various interpre- 
tations and applications from state to state? 
Yet, where Congress leaves the enforcement 
of collective agreements to the states, this 
is exactly what could happen. 

My enthusiasm for arbitration is confined 
to the adjudication of grievances raised un- 
der already bargained and executed agree- 
ments. I do not like so-called . terminal 
arbitration—the arbitration of collective bar- 
gaining disputes. My reasons for this are 
simple. In the arbitration of grievances un- 
der a contract, the arbitrator has some stand- 
ards to apply in making his awards. These 
standards are the provisions of the contract 
itself. In terminal arbitration, the arbitrator 
has no standards to follow. In making his 
award he is reduced to guesswork. Fur- 
thermore, he is doing a job which the parties 
themselves should be doing. They have 
abdicated in favor of a neutral and are dodg- 
ing their proper responsibilities; if the arbi- 
trator hands them, or either of them, a lemon, 
it is their own fault. Naturally, there are 
some occasions when terminal arbitration is 
a wise recourse—when almost anything the 
arbitrator does is better than having a strike. 
But these instances are few, and arise chiefly 
in enterprises where strikes simply cannot 
be afforded. 

One school of thought holds that a col- 
lective agreement cannot and should not at- 


Collective Bargaining Agreement 


tempt to cover all aspects of the relationship 
between an employer and a union. Accord- 
ing to this school, a collective agreement is 
merely a framework of general provisions 
which indicate only roughly what the terms 
and conditions of employment shall be, It 
must be made definite by the parties them- 
selves during their processing of grievances 
arising under it. If they are unable to do 
this, the gaps must be filled in by an arbi- 
trator. According to this school, the arbi- 
trator should be guided as far as possible 
by the terms of the agreement; but he should 
expand the agreement to take care of situa- 
tions overlooked or omitted by the parties. 


Other Ideas on Same Subject 


This, however, is anathema to the pro- 
ponents of another school of thought. They 
believe that an agreement should express all 
of the commitments made by management. 
If anything is left out, the assumption should 
be that it was not intended to be covered. 
These people look on the arbitrator as a 
judge who merely interprets and applies the 
agreement as it is written and does not add to 
it or to change it in any way. All they want 
to know is where they stand under the con- 
tract. Of course, they admit that the arbitrator 
must resolves ambiguities in the agreement 
and breathe meaning into its provisions in 
specific grievances—and they concede that 
an arbitrator must define such terms as “just 
cause” in discharge cases, where neither the 
contract nor the plant rules have defined all 
the causes for discharge. 

Personally, I believe that there is room 
for both of these schools of thought, de- 
pending upon what the parties themselves 
want. Some employees and unions, realiz- 
ing the practical shortcomings of written 
words and phrases, actually want a perma- 
nent umpire to help them make their col- 
lective agreement a living and growing 
document. They want him to add to it, as 
occasion arises, by the judicious interpola- 
tion of new provisions. This is a process 
analogous to the growth of the common 
law, where precedents assume authoritative 
force in themselves, aside from the already 
existing law. But this is a dangerous proc- 
ess to entrust to ad hoc arbitrators; many 
companies and unions, jealous of their own 
bargaining privileges, refuse to hand over 
this power, even to a permanent umpire. 
If the parties themselves want an outsider 
to help them make their agreement grow 
and to settle all grievances for them, then 
I can see nothing against it if they can find 
one. However, such people are extremely 
rare. Also, it is far more consistent with the 
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traditions of arbitration to have the arbi- 
trator act merely as a judge. 

The scope of modern collective agreements 
is an enormous subject in itself. But a few 
aspects deserve special mention. 

One of the most troublesome items is 
union security. Of the several kinds of 
union security, probably the type most de- 
sired by unions and most disliked by em- 
ployers is the closed shop. Of course, this 
gives the maximum of security to a union. 
But some unions seem to need it far more 
than other unions do. The closed shop is 
objectionable because it gives unions a 
strangle hold on job opportunities, and in- 
terferes with the intelligent choice of em- 
ployees.- This is especially true if the union 
is free to stipulate entrance requirements 
and the conditions of remaining in good 
standing, and also has the right to demand 
the discharge of nonmembers. Certain unions, 
notably those in the typographical, building 
and maritime enterprises, value the closed 
union shop for these very reasons. Here 
are groups of workers who move frequently 
from job to job, from employer to employer. 
They regard union membership as the only 
safe test for proficiency in their trades and 
as the only guarantee that their potential 
jobs won’t be grabbed away from them by 
unqualified workers who are willing to un- 
derbid them. Unions cannot be blamed in 
these enterprises for adhering to such a 
monopolistic pattern and for trying to change 
the Taft-Hartley Act in this respect. 


Former Hazard Eliminated; 
Another Arises 


For industry in general, however, it is 
hard to make out a convincing case for either 
the closed or union shop. Before the Wag- 
ner Act was passed, the closed or union 
shop offered the only way for a union to 
protect its standards from the undercutting 
influence of nonunion competition in a par- 
ticular plant. But by making a union the 
exclusive bargaining representative of all 
the workers in a unit, whether or not they 
belonged to the union, the Wagner Act 
eliminated that competitive hazard. It cre- 
ated, however, an entirely new incentive for 
the closed and the union shop, because of 
the introduction of so-called “free-riders.” 
These are the nonunion workers in a bar- 
gaining unit who profit by the union’s efforts 
but who do not support it by paying dues. 
Actually, they do the same work as union 


members and take home more money; for 
they keep the amount the others pay as 
dues and initiation fees. 

To eliminate this inequality, many union 
leaders have sworn that they will get the 
closed or, under the Taft-Hartley Act, the 
union shop. This would make all workers 
who are serviced by the union pay for such 
service; it would bring nonunion take-home 
pay down to the union level. But this is like 
burning down a house to get rid of the 
pests. A much simpler device would satisfy 
most unions in general industry. This de- 
vice has none of the undesirable features 
of the closed or even of the union shop, un- 
der any present or future state of the law. 
This is the universal-dues check-off—the 
so-called Rand‘ formula. 

This Rand formula is essentially as fol- 
lows: Let the employer agree to check off 
and pay to the union the equivalent of union 
dues for everybody in the bargaining unit, 
whether or not he belongs to the union. 
This removes most of the incentive for the 
closed or union shop. At the same time it 
gives monetary recognition of the service 
the union is providing for the nonunion 
workers, Some workers may object because 
they do not want to join the union but are 
nevertheless required to support it. Also, 
the check-off of dues in some states is illegal 
without the consent of the workers. But I 
think it should be permitted by statute, 
both state and federal, for the union earns 
this contribution, not only by representing 
all of the workers in the bargaining of con- 
tracts, but also by servicing the grievances 
of members and nonmembers alike. Pay- 
ment for this function may result in a more 
effective servicing of the grievances of non- 
members. Furthermore, the analogy to the 
payment of taxes is apparent. It would cer- 
tainly be odd if Republicans could avoid 
paying taxes in a Democratic administra- 
tion. The nonunion worker is free to join 
the union at any time, especially if he wishes 
to influence the policies of the union. 

In the meantime, the union shop under 
the Taft-Hartley Act achieves the same re- 
sult. Many employers will still rot concede 
the union shop. But some have found it 
satisfactory under the Taft-Hartley Act be- 
cause the union cannot request the discharge 
of ousted members except for the nonpay- 
ment of initiation fees and dues. Thus, some 
employers have agreed to the union shop 
with the proviso that it shall remain only 
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so long as these Taft-Hartley restrictions 
are on the books. 

An essential in every collective agreement 
is a grievance procedure providing for arbi- 
tration as the last step. This is the device 
that makes a labor contract ultimately effec- 
tive. The function of the grievance proce- 
dure is to furnish the workers and the union 
with an opportunity to have alleged wrongs 
righted, in accordance with the terms of 
the collective agreement. Some people be- 
lieve that management should have the right 
to file grievances and have them processed 
through arbitration. But management does 
not need this right because it is already in 
a position to take action. Thus, it may change 
rates and job assignments and otherwise 
modify the terms of employment, and it 
may discipline workers who are thought to 
be breaking the plant rules or terms of the 
contract. The grievance procedure allows 
the union and the workers to call manage- 
ment to account if they think it has violated 
the agreement or has dealt unjustly with 
any of the employees. This leaves manage- 
ment the power to act and provides a brake 
on such power. 

There is much to be said about the lim- 
itation of periods during which grievances 
may be filed. The parties to contracts should 
agree upon time limitations and live up to 
them. They should also reflect upon some 
of the following matters: May a grievance 
filed under one contract carry over into an- 
other contract period? May a so-called test 
grievance apply retroactively to other mem- 
bers of the unit who are in the same position 
but who have not filed grievances of their 
own? May the union itself file blanket griev- 
ances for all employees affected in cases of 
this type? 

Here is a rather unique situation: An em- 
ployee in a unit missed eligibility for a three- 
week vacation in 1949 because on the cut-off 
date he lacked just five days of the neces- 
sary fifteen years of service. This presents 
a current 1949 grievance. But in the arbi- 
tration of this grievance, may ihe employee 
question a two-months’ layoff in 1938 by 
showing that it violated the seniority provi- 
sions of the 1938 agreement, when he had 
neglected to file a grievance in 1938? Re- 
member, the current grievance is whether 
he has the necessary fifteen years service in 
1949; if the 1938 layoff period is not sub- 
tracted from his seniority, he has it. Would 
it be desirable to include in the grievance 
procedure a clause requiring an arbitrator 
first to determine whether the union may 
go back of the current agreement at all, be- 
fore he hears evidence on the merits of the 
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1938 layoff issue? While this device of de- 
ciding preliminary issues might detract from 
the educational value of airing all the mat- 
ters underlying the main grievance, it might 
prove to be most convenient in other ways. 
Or should contracts simply provide that in- 
cidents occurring under previous agreements 
cannot be considered except.under griev- 
ances filed at that time? 

An article like this can hardly scratch the 
surface. Think of all the problems involved 
in seniority and wage provisions, with all 
aspects of overtime. While I do not blame 
unions for trying to establish strict senior- 
ity, I do not blame employers for insisting 
upon merit rating to govern promotions in 
a line of progression. Most unions will ad- 
mit that ability to perform should be a con- 
dition to promotion, But where a union 
agrees that seniority shall prevail only where 
relative ability to perform is equal, I think 
it must accept a merit-rating plan for deter- 
mining this comparison, if the employer 
wants it that Of course, it may bar- 
gain over the details of this plan. If it does 
not wish to do so, however, the employer 
may write his own ticket, as long as he does 
it fairly. 


way. 


Narrowing of Field 
of Unilateral Action 


Some unions,, however, hate to bargain 
about such things as merit rating, job eval- 
uations and incentive plans. If these items 
are to be introduced, they prefer to have 
the employer assume the entire responsibility 
and then attack his position in grievances 
and arbitrations. Where unions refuse to 
bargain on these items, does an employer 
have a free hand to develop techniques uni- 
laterally? I would have supposed that he 
does, although nowadays the field of uni- 
lateral action is narrowing rapidly. 

This suggests another question: What if 
an agreement is completely silent about a 
certain matter, such as whether or not sep- 
arate operations may be coordinated and 
put on assembly-line production, and whether 
or not the various jobs in a certain depart- 
ment may be changed from an individual- 
to a group-incentive basis? If these mat- 
ters are not covered at all, does this mean 
that management has the right during the 
life of the contract unilaterally to make 
changes as part of its function to 
manage? I have always supposed that it 
did mean just that. Naturally, the union 
may interpose bargaining demands concern- 
ing these changes, with a view to modifying 
them in the next contract. But I should 
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think management would have to have this 
unilateral right, as long as its acts are not 
inconsistent with provisions of the current 
agreement. I do not think this right is de- 
pendent on the management clause in the 
contract, because I believe that such clauses 
are generally meaningless. About all they 
fairly imply is that management has the 
right to manage, which leaves the main ques- 
tion up in the air. Nowadays, this unilateral 
right is always subject to curtailment if the 
union insists upon bargaining over the sub- 
ject matter involved. Whether or not manage- 
ment’s unilateral innovations become modified 
depends entirely upon the course of the bar- 
gaining itself. 


More About Pension Plans 


It comes hard for employers with estab- 
lished pension plans to agree to share the 
administration of these plans with unions. 
By and large, retirement plans conform to 
rather rigid patterns. To what extent is it 
possible for unions to effect changes in these 
patterns? Do they want to have a say in 
the investment of the funds or in the choice 
of the trustees handling the funds? Can 
unions help to secure a greater return on 
the funds invested in these plans, and should 
they be given a chance to see if they could? 
To the extent that such plans cover employ- 
ees outside the bargaining unit, is not union 
bargaining on these plans inappropriate? 
These and other questions may have to be 
answered; yet they seem out of place when 
it transpires that this whole fuss over pen- 
sion plans goes back chiefly to the union’s 
desire to prevent compulsory retirement, 
under these plans, at the age of sixty-five. 
Certainly, these plans are conditions of em- 
ployment under the NLRA. Employers 
value them because they stabilize employ- 
ment. Workers with vested rights in such 
plans will think twice before they lightly 
discard this advantage. The pension is quite 
as important as the other money items, 
such as wages and vacations. 

To avoid some of the difficulties which 
bargaining over pension plans has caused, 
it has been suggested that they should all 
be abolished and the funds and contribu- 
tions be used to support an improved gov- 
ernment social security program. By thus 
taking such plans out of the area of collec- 
tive bargaining, it is said, all of the difficul- 
ties of sharing administration of them with 
unions will disappear, a healthy mobility of 
labor will ensue, absolute uniformity of re- 
tirement planning will follow, and workers 
may retire at any age. Furthermore, the 
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employees will not be inhibited in bargain- 
ing over the traditional items of collective 
agreements, since they will have less to lose 
if they are fired for unprotected activities 
and can pick up their retirement status un- 
impaired at any new plant to which they go. 
But employers will not see it in this light. 
They will object to losing the advantages 
of stability inherent in private pension plans. 
Also, many employees who are not so en- 
thusiastic about government social security 
may also object. Anyhow, by extending the 
scope of the employer’s obligation to bar- 
gain to cover this and other novel items, 
the Labor Board opened a veritable Pan- 
dora’s box in, the industrial world. 

The whole matter of bargaining and ad- 
ministering a collective agreement is hard 
to cover in advance by rules of law. In our 
system, the parties themselves set the pace. 
The legislatures, administrative boards and 
the courts follow the lead, interfering to set 
the rules only after the parties have become 
obstreperous. This is essentially a Jaissez- 
faire philosophy, where the parties are ex- 
pected to create the pattern for themselves. 
But even when intervention becomes neces- 
sary, the cooperation of the parties is wel- 
come, as in the original Railway Labor Act. 
Indeed, many faults of the Taft-Hartley Act 
are due to organized labor’s refusal in 1947 to 
discuss frankly the questionable practices 
of unions. 

Most of the experts—people like Davis, 
Taylor, Leiserson, Witte and Garrison—say 
that the whole process should be left to the 
parties themselves. But as I have said be- 
fore, we have to have some rules. Employ- 
ers cannot be left free to break unions, to 
discourage organization and unilaterally to 
impose the terms of employment—and unions 
cannot be left free to run employers into 
bankruptcy or to defy the operation of the 
general economy. This applies, not only to 
conventional employer unfair practices, but 
also to extreme bargaining techniques like 
sympathetic pressures, union refusals to 
bargain, blind wage-pattern following, and 
the defiance of restraints on anticompetitive 
conduct, and it means that the parties must 
develop a proper regard for the interests of 
other parts of the community. 

Concerning the scope of collective agree- 
ments, the sky may be the limit if the parties 
use their power in a trustworthy fashion. 
But their rights and duties begin to ask for 
definition when they push too far for selfish 
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STAND UP and BE COUNTED 


“... in those days there went out a decree from Caesar Augustus, that the 
whole world should be enrolled. .. . And all went to be enrolled, every one 
into his own city.” One thousand, nine hundred and fifty years later the 
census is taken by an army of “enumerators” going into everyone’s city. 


-DAY this year is April 1. 
On that day, the Seventeenth Decen- 
nial Census of the United States will begin. 

On that day, about 140,000 enumerators— 
fact-finders for the nation—will begin a 
canvas of forty-five million American dwell- 
ing units and over six million farms con- 
taining 150 million Americans. 

On that day, the job of collecting the larg- 
est single body of data available for general 
use, the largest single statistical survey ever 
made, will get under way. 

The United States Census had its begin- 
ning in the heated debates of the Federal 
Constitutional Convention of 1787 over the 
question of whether states should have equal 
or proportional representation in the Congress 
of the United States. The struggle resolved 
itself in the true democratic fashion of com- 
promise. Two seats in the Senate were 
provided for each state and a varying number 
of seats in the House of Representatives in 
proportion to the population of each state. 

To implement this provision, the framers 
of our Constitution provided for a popula- 
tion count of each state at ten-year intervals. 
Three years later, in 1790, the first coun 
was taken and the Decennial Census of the 
United States was born. 


Stand Up and Be Counted 


Compared with later ones, that first census 
was a simple undertaking. Only the names 
of household heads were listed, and the 
facts sought were two: the number of males 
and females in each household and whether 
they were free or slave. 

Two hundred questions—though not every- 
one will be asked all of them—make up the 
questionnaires for this year’s census, and 
they cover population, housing and agri- 
culture: two hundred questions to be asked 
from the Mississippi Delta country to above 
the Arctic Circle; two hundred questions to 
be asked from the Maine lobster pots to the 
smudge pots in the California orchards. 

The Census Law requires completion of 
all reports by December 31, 1952! And by 
December first of this year the official 
population figures for each state must be 
compiled and given to the President so he 
in turn can pass this information on to the 
Eighty-second Congress! 

Even if this were not the age of super- 
sonic missiles and jet propulsion, speed in 
assembling and analyzing all data obtained 
in the big 1950 census would be of the 
greatest importance. Because, as any busi- 
nessman knows, there is no value in facts 
that are outdated and there is no use for 
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facts that are available only in one huge in- 
digestible mass—unsorted and unanalyzed. 


Punched-Card Census 


With today’s modern machine methods 
the job can be done, and the Bureau of the 
Census of the United States Department of 
Commerce knows how to do it. It knows, as 
does the businessman with vision, that this 
is not only the Atom Age, it is also the Age 
of the Punched Card. 

The millions of facts collected in the 
Seventeenth Decennial Census will be re- 
corded on 270 million punched cards—one 
for every person, one for every dwelling 
unit and eight or more for every farm, 

If, for example, you are presented by the 
enumerator with one of the questions asked 
at every fifth dwelling unit, the fact that 
you have or do not have a television set will 
appear as a small rectangular hole punched 
in the proper column of an IBM card. 

Let use follow that punched hole for one 
moment. The card in which it is punched 
will contain all the other information ob- 
tained about the dwelling unit in which you 
live. The cards will then be sorted auto- 
matically, and those cards with a hole in 
the place coded for television-set owners 
will be separated from those cards with no 
punched holes in that spot. Then statistical 
and accounting machines will print the re- 
sults into desired tables. 

The scope of the sorting operation alone 
can be visualized best when we realize that 
the task of transferring the basic facts from 
census questionnaires to the cards by means 
of key-punch machines will take about a 
year, and it is said that approximately two 
million cards will be punched every day at 
operation peak. 

All this seems like an impossible task, 
but American engineering skill and the 
vision of American business must also be 
considered. The International Business Ma- 
chines Corporation, which, under the leader- 
ship of Board Chairman Thomas J. Watson, 
has done so much to increase the produc- 
tivity of business and industry, has added 
the speed of electronics to the accounting 
machines which have done such yeoman 
service throughout the world. 

The 
for the first 


electronic statistical machine, used 
time in the Seventeenth De- 
cennial Census, is specially designed by 
IBM for the census task. It is estimated 
that it would take 500 persons, working by 
hand, all of their working lives to accomplish 
what the IBM electronic statistical machines 
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will do during the 1950 census period. In 
one operation this machine combines the 
simultaneous functions of classifying, count- 


ing, accumulating and editing. It then prints 
the statistical data resulting from groupings 
of information and automatically balances 
the totals to insure their accuracy. 

One of the most fascinating features of 
the new machine is its editing function which 
automatically detects and rejects punched 
cards containing improbable data. For ex- 
ample, a card might indicate through error 
that an eight-year-old boy is a war veteran. 
The electronic machine’s editing feature will 
automatically reject this card. This auto- 
matic editing feature eliminates the need for 
manual editing involving visual examination 
of millions of questionnaires to make certain 
that entries were properly made in the right 
places and that the information is both 
reasonable and consistent. In other words, 
the money that is to be spent on the 1950 
census will be spent in obtaining facts and 
not in the time-consuming and costly task 
of verifying them. 

But still, the correct facts have to be 
ready in time, and the IBM electronic stat- 
istical machine fills the bill in this respect 
too. It has speed as well as versatility. It 
can count up to 10,000 units in each of sixty 
classifications and at the same time sort the 
cards, which contain the data, into prede- 
termined groups at the rate of 450 cards 
a minuce. For the facts to be readily di- 
gestible—to be of use to American business 
and our government—the totals for major 


classifications can be broken down into 
smaller classifications. For example, the 
total number of farms in any ziven state 
can be counted at the same time they are 
broken down into as many as sixty size 


and ownership categories. 


Versatile Machine 


About the only thing you might say while 
you scratch your head in amazement over 
this new IBM machine is: the darn thing 
doesn’t talk. Well, it own 
way. The electronic statistical machine has 
two separate printing mechanisms which 
operate in a manner similar to a typewriter 
carriage. These allow the machine to print 
on a single line, not only the totals for each 
of the sixty groups, but also the grand totals. 
And—as a further check for accuracy—the 
printed totals of each of the sixty groups are 
balanced automatically against the grand 
totals! 


does—in its 


3ut that’s not all. At the same time these 
other operations are being performed, all of 
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the information can be relayed automatically 
to another machine connected by cable to 
the statistical machine and punched into 
cards for use later on in the preparation of 
still other statistical reports. 

The statistical machine and IBM’s other 
electronic business machines are the result 
of and embody developments from the con- 
struction of large IBM calculators for pure 
and applied science, the latest of which is 
the huge IBM selective-sequence electronic 
calculator so recently in the news when it 
was used in the preparation of the mathe- 
matical equivalent of a slow-motion picture 
of the splitting of the atom, completing 
more than twelve million calculating opera- 
tions to obtain the step-by-step description 
of the process by which the uranium nucleus 
divides into smaller parts with an immense 
energy release. 

The application of electronics to calculating 
machines makes available more information 
without the heavy amount of painstaking 
calculations heretofore required. In fact, 
the application of electronics to business 


machines has progressed to such an extent 
that for almost a year such machines have 
been coming off the assembly line at the 
rate of forty a month at the Poughkeepsie, 
New York plant of International Business 
Machines Corporation. 


The application of electronics to the 1950 
census will insure its being done in the time 
allotted—and done correctly. And just as 
periodic inventories and current operating 
statements are the practice in any successful 
business, so our country’s increasingly com- 
plex activities and inter-relationships must 
be inventoried and evaluated. Measuring the 
economic and social changes of the nation is 
the present-day job of the census bureau. 
What started out in 1790 as a relatively 
simple population count has grown into 
what really is the world’s biggest continuous 
statistical operation. And just as American 
ingenuity built our country, so has American 
ingenuity given our country tools to measure 
that growth—tools like the IBM electronic 
statistical machine—the “‘work-horse” of the 


[The End] 


1950 census. 








ESTIMATES OF THE POPULATION OF CONTINENTAL UNITED STATES: 
JANUARY 1, 1950 


The population of the United States including armed forces overseas 
was about 150,604,000 on January 1, 1950, according to estimates by Philip 
M. Hauser, Acting Director, Bureau of the Census, Department of Commerce. 
This figure represents an increase of 18,935,000, or 14.4 per cent, over the 
131,669,275 persons enumerated on April 1, 1940, the date of the last census. 

The total population actually present in continental United States (that 
is, the population including armed forces stationed in the United States but 
excluding those serving overseas), and the civilian population, on January 
1, 1950, are estimated at 150,161,000 and 149,196,000, respectively. The total 
population enumerated as present in the United States is expected to number 
between 150% and 151 million in April, 1950, when the official census count 
will be made. 

The estimates are based on the 1940 census; statistics of births and 
deaths provided by the National Office of Vital Statistics, United States Public 
Health Service; statistics on immigration and emigration provided by the 
Immigration and Naturalization Service, Department of Justice; and data on 
the size and distribution of the armed forces provided by the Department of 


Defense. 
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COLLECTIVE BARGAINING—Continued from page 450 





lot because of the prosperity of industry, 
there would be little progress for labor 
and little organization. The suggestion is 
that labor organization has merely taken 
its impetus from the fact that there were 
fruits of the industrial era to be reaped 
by those who work and which would have 
been reaped in any case as industry prospered. 
The difficulty with this theory and with 
the overemphasis of the wage bargain by 
agitational organization is that it ignores 
other major factors that have to do with 
keeping labor in industry satisfied and of 
a high morale and productivity. If the in- 
dustrial community can keep those who 
would seek an undue profit by the payment 
of substandard wages from dominating the 
economics of the industrial community, the 
wage bargain can assume a less prominent 
role in labor relations. The processes of 
working out acceptable practices in industry 
would continue and would be an important 
factor in preventing the dominance of the 
market by the more predatory employers 
in the industrial community. 

Under the proposal it should be possible, 
through the institution of collective bar- 
gaining, for management and labor to engage 
in friendly and mutually profitable produc- 
tive activity. When agitation for organiza- 
tion is gone, there should be little need 
on the part of labor for invading the sphere 
of management to prevent a show of power. 
The frequent temptation to labor to seek 
to judge things in the realm of manage- 
ment as between different individual mem- 
bers of the labor organization would be 
minimized. There should then be none of 
the tendency to abandon the duty of passing 
judgment once obtained either in a leveling 
process which tries to make every man 
exactly equal to every other or by leaving 
the judgment to an outside arbitrator. There 
should be reasonable expectation that man- 
agements would meet in the leadership of 
collective bargaining organizations the most 
solid citizens among their employees in- 
stead of the most volatile ones. When 
this occurs, a recognition and respect for 
the problems and functions of the manage- 
ment of modern business enterprises may 
be expected from labor organizations. 


When labor comes to realize that it is 
going down the same street as manage- 
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ment, bent upon prospering in a mutually 
profitable relationship, there is every reason 
to believe that a situation can be achieved 
where labor and management can do busi- 
ness together on as friendly terms and with 
the same good will that exists in most 
of the continuing business and social re- 
lationships which are the foundations of 
good will in modern business and of fellow- 
ship in modern society. Buyers and sellers 
do not continue to do business with each 
other very long if they are constantly fight- 
ing. They seek other business relationships 
where they do not have to fight and where 
there is mutual understanding of each other’s 
problems by the parties to the bargain. 
There is no reason why similar relation- 
ships cannot be achieved between manage- 
ment and labor, in spite of the necessity of 
entering into a wage bargain. 


No Room for Cynicism 


What is said here is offered as an initial 
attack upon the adversary character of labor 
relations as they have developed in this 
country. It is clear that there are many 
who consider naive anyone who would seek 
to destroy that adversary character. It 
has been suggested before and is suggested 
again that no problem in human relation- 
ships was ever solved by any such cynicism. 
The problems of living together have to 
be solved over and over again every day 
by all people who have contacts with or 
are affected by other people. Many people 
do live together in relationships that are 
very happy and mutually profitable. This 
is true in labor relations as it is in every 
other field of human relations. It has been 
the ideal of man that men can solve the 
problems of living together in harmony. 
It is written in the ancient maxim of law: 
Use what is yours so as not to injure 
others. It grows from a knowledge by 
the parties to the relationship cf each other’s 
problems and limitations. This comes, 
usually, from talking them over together 
at a level where the problems and limita- 
tions can be known and understood. There 
is nothing but practical realism in continuing 
to search for ways of applying this process 
in whatever sphere people are fighting. 


[The End] 
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Beware When Dealing 
in Homeworkers’ Goods! 


Businessmen who deal in handicraft prod- 
ucts purchased from homeworkers must be- 
ware of liability under the Fair Labor Stand- 
ards Act. They are required to observe the 
wage and record-keeping provisions of the 
FLSA if (1) the products are sold in inter- 
state commerce and (2) the homeworkers 
are employees within the meaning of the 
statute (independent contractors do not 
come within the scope of the federal wage- 
hour law). A recent case held a dealer 
liable as an employer even though he did 
not order the work, did not supply the ma- 
terials, did not furnish patterns or instruc- 
tions and did not supervise the production. 


These are the facts which furnished the 
basis for the employer-employee relationship 
finding: Before the FLSA was enacted, the 
dealer had employed homeworkers to pro- 
duce garments which he sold, After enact- 
ment of the statute, he terminated the 
homeworkers’ employment but bought simi- 
lar garments shipped to him by some of 
them, paying an established unit price for 
those that were acceptable. Other garments 
were rejected as unsatisfactory with sugges- 
tions for improvement in design. 


The court ruled that these events were 
sufficient to qualify the homeworkers as em- 
ployees—and not as independent contractors. 
The reasons: The dealer had engaged in a 
“course of conduct” under which he “suf- 
fered” the homeworkers to “work” for him; 
the work was an integral part of the deal- 
er’s business; the investment, opportunity 
for profit or loss and necessity for initiative 
on the part of the homeworkers were negli- 
gible; rejection of unsatisfactory garments 
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and suggestions for improvements consti- 
tuted a sufficient degree of control to place 
the homeworkers on an “employee” foot- 
ing. —McComb v. Edward S. Wagner Com- 
pany, Inc., 17 LaBor Cases §[ 65,568. 


*‘Who Tells”’ Is a Secret 


Many injunction proceedings instituted by 
the Wage-Hour Administrator to restrain 
employers from violating the Fair Labor 
Standards Act have their beginnings in in- 
formation furnished to the Wage-Hour Divi- 
sion by interested employees. It is not 
unusual for the employers, in such cases, to 
attempt to learn the source of the Adminis- 
trator’s information. 

In ruling on interrogatories of this nature 
in a recent case, the court says that they 
“are nothing but what I call ‘curiosity’ ques- 
tions. They ask nothing, but how the plain- 
tiff learned of its case or who told the 
teacher. 

“I am of the opinion that courts 
should be slow to require parties to reveal 
all information obtained while preparing to 
bring an action. Many times investiga- 
tions require that a confidential relationship 
be established between investigators and in- 
formants. Courts should respect that re- 
lationship on the ground of public policy 
and common decency. Worthy cases de- 
manding justice in the courts would be for- 
ever locked within the knowledge of 
individuals unless they could be assured 
with confidence that their revelations given 
in reliance upon promises of nondisclosure 
of identity of the informant were to be re- 
spected. 

“The whole decision of such questions 
must be put on the fundamental question: 
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Will justice in this case be defeated without 
requiring this requested disclosure? In this 
case I do not believe that it would.” 


Who told was kept a secret by this judge. 
—McComb v. Bond Brothers, Inc., 17 LAsor 
CASES { 65,619. 


‘““Covered’’ Employee— 
Some Are and Some Aren't 


Cases directly concerned with coverage 
of the Fair Labor Standards Act and ex- 
emption therefrom are four in number this 
month... night watchmen employed by a 
garage are neither engaged in commerce nor 
in the production of goods so as to be cov- 
ered by the act, where the business of the 
garage consists of buying used vehicles and 
selling them within the state, servicing pass- 
ing vehicles locally even though they may 
come from out of the state and selling scrap 
metal from dismantled vehicles to a dealer 
within the state. Cain v. Kieuman, d.b.a. 
Commercial Garage, Inc., 17 LABOR CASEs 
{ 65,554 . . . employees of the Puerto Rico 
Communications Authority are not within 
coverage of the act, since the Authority is a 
political subdivision of a Territory of the 
United States which excludes it from the 
statutory definition of “employer.” Abad v. 
Puerto Rico Communications Authority, 17 
LaAgpor CAsEs § 65,551 ... a dock supervisor 
of a steamship company who meets all the 
other requirements for the executive-em- 
ployee exemption is not exempt for the 
period when his salary is less than the 
minimum established by the Administrator’s 
regulations (now $55), but he is exempt after 
his salary is increased to that amount. Planas 
v. Lykes Brothers Steamship Company, 17 
Lapor Cases § 65,549 . .. crew members on 
a tugboat which tows and dredges on navi- 
gable waters of an inland river come within 
the scope of the seamen exemption. Douglas 
v. Dixie Sand and Gravel Corporation, 17 


Lapor Cases § 65,540. 


“Vacation Pay” Ils Wages— 
“Severance Pay”’ Is Not 


Employees were given preferred rights 
on claims for “vacation pay” but not on 
those for “severance pay” in an insolvency 
proceeding under the North Carolina in- 
solvency law. That law gives workmen a 
prior right to assets of their insolvent em- 
ployer for recovery of unpaid wages earned 
in the two months preceding commencement 
of the insolvency action. The employees 
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sought to recover “vacation pay” and “sev- 
erance pay” to which they were entitled by 
the terms of their union contract. 


The state supreme court granted the em- 
ployees priority with respect to “vacation 
pay” on the ground that such pay con- 
stituted wages within the meaning of the 
statute. The vacation pay was prorated on 
the basis of the amount earned during the 
two-month period—one sixth of the annual 
vacation compensation. 


On the other hand, the court held that 
“severance pay” was not wages—that it was 
in the nature of fixed compensation for loss 
of employment—and therefore did not rate 
as a prior claim.—Matter of the Receivership 
of Port Publishing Company, 17 Lapor Cases 
J 65,598. 


Credit Bureaus Get Rating 


“From all over the nation, the Labor De- 
partment’s Wage and Hour and Public Con- 
tracts Divisions have received inquiries about 
the effect of the amended law [Fair Labor 
Standards Act] on employees of credit bu- 
reaus,” declared Mr. Harry Weiss, an offi- 
cial of the Wage and Hour Division, when 
he addressed a conference of credit bureau 
managers in Washington, D. C., on Febru- 
ary 13. In a speech designed to give these 
managers “the fullest possible understand- 
ing of the applicability of the Act” to their 
employees, Mr. Weiss highlighted the fol- 
lowing points: 

(1) The minimum-wage and overtime- 
pay exemption for retail and service estab- 
lishments does not apply to credit bureaus 
because there is no concept of retail selling 
or servicing. Credit bureaus provide serv- 
ices to business concerns for business pur- 
poses; and 

(2) Credit bureaus cannot circumvent the 
wage requirements of the FLSA by chan- 
nelling their interstate activities through a 
central office within a state. Why? Because 
production employees are covered if their 
“employer knows, intends, or has reason to 
believe that the goods which they produce 
or any unsegregated portion of them will 
move in interstate commerce directly or in- 
directly ;” employees engaged in interstate 
commerce are covered if, “as a regular part 
of their duties, they order, receive or handle 
goods coming directly from outside the 
state; and their status under the Act will 
not be changed merely by the fact that the 
goods obtained from outside the state are 
channelled to them through another agency.” 
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Mr. Weiss outlined three classes of credit- 
bureau employees who must be paid mini- 
mum and overtime wages in accordance with 
the federal wage-hour laws’ directives: (1) 
Employees who receive information from 
other states; they are engaged in interstate 
commerce. (2) Employees who produce 
credit reports that are to be sent out of the 
state; they are engaged in the production 
of goods for commerce. (3) File clerks, 
bookkeepers, stenographers and similar em- 
ployees who perform work in connection 
with credit reports that are to be sent out 
of the state; they are engaged in work close- 
ly related and directly essential to pro- 
duction. 


Does Glove Industry 
Need Permanent Regulations? 


The Wage-Hour Administrator has an- 
nounced that public hearings will be held to 
determine the necessity for subminimum 
wages for learners in the glove branch of 
the apparel industry. The hearings will be 
held in the Labor Department Building in 
Washington, D. C., on March 15. At pres- 
ent the employment of learners in the glove 
branch is governed by temporary regula- 
tions issued on January 25, 1950. If the 
hearings establish the need for subminimum 
rates, the desirability of permanent regula- 
tions will be considered. 


Hold Hearings 
on Shoe Industry 


Public hearings were resumed early this 
month on proposed special regulations gov- 
erning the employment of learners in the shoe 
industry at wage rates below the new mini- 
mum of seventy-five cents an hour. In the 
past, no special learner regulations for the 
shoe industry have been issued. An association 
of employers in the industry has asked for a 
learner’s rate of 57% cents an hour for the 
first twenty-six weeks.of employment and 
has suggested that the number of learners 
permitted at any one time be twenty per 
cent of the productive workers in the plant. 
Two unions representing workers in the in- 
dustry oppose the establishment of any 
learner regulations for the industry; one of 
them has also asked for a learner’s rate of 
not less than seventy cents an hour in case a 
regulation should be issued over the unions’ 
The hearings were being held 
a presiding 


opposition. 
in Washington, D. C., before 
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officer designated by tl Wage-Hour 


Administrator. 


Who Pays the Wages? 
The Walsh- He ale, 


ment purchases and the 
pertains to government expenditures on pub- 
lic works. Both of these statutes provide 
for contractual stipulations that (1) require 
contractors to pay covered workers the 
minimum-wage rates fixed by administra- 
tive orders and (2) authorize the govern- 
ment contracting officer to withhold payments 
on the contracts in amounts sufficient to 
cover any unpaid wages. 


Act relates to vovern- 
Davis-Bacon Act 


In a recent administrative proceeding, a 
laborer who had worked on a contract com- 
ing within the purview of the Davis-Bacon 
Act sought to recover unpaid minimum 
wages from amounts which had been with- 
held by the contracting officer. It was found 
that these two stipulations had been left out 
of the contract and, for that reason, the 
laborer’s claim was not allowed. The Comp- 
troller General, who handed down the opinion, 
stated that in view of these omissions 
“it does not appear that the protection af- 
forded by the provisions of that act could 
be said to be available.”—Comptroller Gen- 
eral Opinion B-90350 

The theory back of this ruling is that stat- 
utes covering government contracts are for 
the purpose of fixing the terms and condi- 
tions under which the government will per- 
mit goods to be sold to it and that no private 
employee rights accrue thereby. Therefore, 
if a contracting officer leaves minimum- 
wage-payment stipulations out of a govern- 
ment contract, the Comptroller General is 
without authority to pay any amounts 
claimed by emplovees as unpaid wages even 
though contractual have been 
withheld on that basis 


payments 


The employer in this case owed the gov- 
ernment taxes, so any amounts that might 
have been due him on the contract were 
going to be offset against his tax indebted- 
ness, leaving the employee with the ques- 
tion: Who will pay my wages? 


No More 
$100-a-Month Stenos 


Applications from. all 
United States for permission to hire “learn- 
ers” in such jobs as stenographers, typists, 
statement clerks and similar occupations at 
subminimum rates were filed with the Wage 
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sections of the 








and Hour and Public Contracts Divisions 
since the President signed the new Fair 
Labor Standards Amendments last October. 


Persons employed for the first time in 
such jobs, according to William R. McComb, 
administrator of the division, must be paid 
at least seventy-five cents an hour. A careful 
study indicated that a low rate of pay is not 
neccessary to prevent a curtailment of oppor- 
tunities for employment. The exemption for 
learners permitted under Section 14 of the 
act does not apply to their employment. 


McComb explained that in the majority of 
these occupations, the worker has had to 
have preliminary training in order to acquire 
the necessary basic skills. The additional 
skills required for the work can be acquired 
in such a relatively short time that a sub- 
minimum rate is not justified prior to the 
time the worker becomes sufficiently produc- 
tive to earn at least the minimum wage 
established under the law. 


The divisions will continue to grant 
learner certificates only when the trainee’s 
job involves definite skills that clearly re- 
quire a learning period, and when no ex- 
perienced workers with these particular 
skills are available in the labor-market area. 
—W-H Release PR-234, February 15, 1950. 


United States Liable 
for Wartime Wage Increase 


We commonly think of World War II in 
the past tense, but wage problems created 
during that war are still current items on 
court calendars. Just a few weeks ago the 
United States Court of Claims had occasion 
to rule on the liability of the United States 
for a wage increase granted during the gov- 
ernment’s wartime seizure of a trucking 
firm’s business. 


Here are the facts: The trucking firm re- 
fused to grant a wage increase which had 
been recommended by the War Labor 
Board; its employees struck because of this 
refusal; and the government seized owner- 
ship of the carrier’s business to prevent in- 
terruption of the war effort. The government 
then directed that the wage increase recom- 
mended by the WLB be granted to the em- 
ployees. 


After the business was returned to the 
carrier, it brought suit against the United 
States for compensation for the seizure of 
its property. The Court of Claims held 
that the carrier was entitled to any pe- 
cuniary loss suffered by reason of the gov- 
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ernment’s operation of the business, One 
item of loss was found to be the amount 
paid in increased wages and that amount 
was awarded to the carrier as damages.— 
Wheelock Brothers, Inc. v. U. S., 17 Lasor 
Cases { 65,583. 


Abstract Qualifications Not Enough 


In order to perform contracts under the 
Walsh-Healey Act—the statute covering 
contracts with the government for manufac- 
turing or furnishing of supplies in excess of 
$10,000—the contractor must be a manufac- 
turer or regular dealer in the materials, sup- 
plies, articles or equipment to be manufactured 
or used in the performance of the contract. 


A “manufacturer” is defined in adminis- 
trative regulations as -a person who owns, 
operates or maintains a factory or establish- 
ment that produces on the premisés the 
materials required by the contract. A “reg- 
ular dealer” is defined as one who owns, 
operates or maintains an establishment in 
which the materials covered by the contract 
are bought, kept in stock and sold to the 
public in the usual course of business. 


In an administrative proceeding under the 
act, the government contested the contrac- 
tual qualifications of a corporation which 
kept informed on government needs through 
an official publication, then obtained con- 
tracts and secured articles for the contracts 
by purchasing from manufacturers, The cor- 
poration had no manufacturing plant, did 
not sell to the public and maintained only 
an office and some rented storage space in 
a public warehouse, The hearing examiner 
concluded that this corporation was not el- 
igible as a manufacturer or regular dealer 
to receive contract awards under the Walsh- 
Healey Act. 


Obviously, the corporation was not a 
“manufacturer”; the absence of any dealings 
with the public prevented it from qualifying 
as a “regular ‘dealer."—Matter of William 
Messer Corporation, No. PC-411. 


Piece Rates May Be Averaged— 
Hourly Rates May Not 


Many employers who have incentive or 
bonus plans incorporated in their payroll 
practices have been wondering what the 
consequences will be under the amended 
Fair Labor Standards Act when an em- 
ployee’s earnings for any particular hour fall 
below seventy-five cents. For example: A 
bonus plan specifies a base rate of sixty 
cents an hour and, during a particular hour, 
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an employee earns a bonus of only ten cents, 
making his pay for that hour seventy cents; 
however, for the week, his average hourly 
earnings come up to seventy-five cents. 
Whether such an arrangement is permis- 
sible under the federal minimum-wage law 
turns on whether the seventy-five cent rate 
must be paid for each hour worked or 
whether a workweek may be used as the 
basis for determining compliance with the 
law. 

The Wage-Hour Administrator has now 
made known his position on this issue—he 
will view pieceworkers’ earnings on a work- 
week basis and will consider payment to them 
of an average hourly rate of seventy-five 
cents as complying with the FLSA. “The 
reason for this rule,” states the Adminis- 
trator, “is that employers of pieceworkers 
do not usually compute piece rate earnings 
on a per-hour basis and the workweek aver- 
aging method is thus the only practically 
feasible method of determining compliance 
in the vast majority of cases arising.” This 
means, then, that an incentive or bonus 
plan will not be objectionable just because 
an employee fails to earn seventy-five cents 
an hour during certain hours or days, so 
long as his earnings for the week equal or 
exceed that minimum rate. 

However, if an employee is hired solely 
on an hourly rate basis (of one or more 
hourly rates) “no hourly rate may be set at 
less than seventy-five cents per hour,” an- 
nounces the Administrator. Exemplifying 
this rule, he says: “The payment of a 50- 
cent rate for half the hours of a workweek 
and a $1.00 rate for the balance will not satisfy 
the minimum wage requirements of the 
Act.”"—W-H Opinion Letters, February 3 and 
15, 1950. 


Exploitation of Puerto Ricans 


A recent United States Department of 
Labor release advises: “Current investiga- 
tions by the Wage and Hour Division indi- 
cate that many Puerto Ricans working in 
New York City may not be receiving the 
minimum wage of 75 cents and are not 
being paid time and one-half for overtime”; 
and, further, that “some employers were 
taking advantage of the language difficulties 
and lack of information on labor legislation 
to exploit Puerto Ricans as a group.” Un- 
official estimates place approximately a 
quarter of a million Puerto Ricans in New 
York City at the present time. 

Although the federal wage-hour law pro- 
tects only those employees working in inter- 
state commerce, in the production of goods 
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for commerce, or in closely related occupa- 
tions, Mr. Arthur J. White, Regional Di- 
rector for the New York area, points out 
that this includes many homeworkers, office 
workers and other white-collar employees. 
He also observes that some occupations not 
covered by the federal statute have a mini- 
mum wage set by the New York State De- 
partment of Labor. 

This is why many Puerto Ricans are not 
aware of their wage rights when working 
on the mainland, says the release: “Many of 
the Puerto Ricans who have recently arrived in 
this country do not know that here the 
minimum wage rate and overtime requirement 
apply to all jobs in covered employment. In 
Puerto Rico rates are set by industry com- 
mittees, appointed by the Wage and Hour 
Administrator, and apply only to jobs in a 
particular industry. The rates set for Puerto 
Rico are, in general, much lower than those 
in effect here.” 


McComb Speaks 
on Provisions of FLSA 


Inspection and exemptions were the prin- 
ciple points covered by William R. McComb 
in an address before the United States 
Chamber of Commerce Labor Relations 
Council last month in Washington. McComb 
is Administrator of the Wage and Hour and 
Public Contracts Divisions of the Depart- 
ment of Labor, and is charged with en- 
forcing the Fair Labor Standards Act. 


He has asked the Congress for an increase 
in appropriations for the work of in- 
spection for violations of the seventy-five-cent 
minimum wage provisions, the overtime pay 
provisions and the child labor provisions. 

“The old law was particularly ineffective 
so far as child labor was concerned,” said 
McComb. “The old law simply prohibited 
the shipment of goods if the shipment took 
place within thirty days of the time a child 
had been employed in the establishment. 
The new law . . . directly prohibits the em- 
ployment of child labor, and the number 
of establishments which are subject to this 
provision is vastly greater than the number 
which are subject to the minimum wage 
and overtime pay requirements. Hun- 
dreds of thousands of establishments are 
specifically exempted from the minimum 
wage and overtime pay requirements by 
provisions in sections 7 and 13 of the Act, 
but these establishments are not exempted 
from the child labor provisions.” 

There are only three child labor exemp- 
tions set forth in the law itself. Children 
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may be employed in agriculture when the 
school they attend is not open; they may 
perform in movies, plays and broadcasts; 
and they may deliver newspapers. 

On the basis of past experience, McComb 
anticipates a great deal of controversy over 
exemptions, particularly for learners and 
handicapped employees, workers in retail 
trades and workers in processing of certain 
farm products within the area of production. 


Learners.—“Our idea of a learner is a new 
employee working in a skilled occupation 
that requires a period of time ranging from 
eight weeks to four or five months for the 
employee to acquire a reasonable degree of 
skill. Our practice has been to issue learner 
certificates on two bases. One of these is 
what we call a normal turnover certificate 
which authorizes a small percentage of the 
employees in a plant—usually less than 10 
percent—to be classified as learners at any 
one time. The other is what we call an 
expansion certificate issued in those situa- 
tions where a new plant is just starting pro- 
duction or where an existing plant is greatly 
increasing its capacity either by the installa- 
tion of additional facilities or by the opera- 
tion of a second or third shift. In these 
situations a larger percentage of learners 
will be permitted, not on any permanent 
basis but until the new or expanded estab- 
lishment is organized and operating. 

“This provision was not written into the 
law in order to enable employers to lay off 
experienced workers and replace them with 
learners. We simply will not issue a learner 
certificate to any employer if skilled workers 
are available in his locality. We will not 
issue certificates for occupations which do 
not require a learning period. Therefore it 
is useless for an employer to seek one for 
such simple occupations as sweeping floors 
or carrying bundles. These jobs do not re- 
quire a training period—they can be learned 
in five minutes.” 


The handicapped.—“A handicapped worker 
is one whose earning capacity is impaired 
either by age or by physical or mental defi- 
ciency or injury. The impairment must be 
one that actually affects the employee’s 
earning capacity in the particular job he is 
doing. . . . [It is futile to ask] for a handi- 
capped worker certificate for an employee 
whose work is not in the least affected by 
his handicap.” 


Retail trade.—The law provides an exemp- 
tion from the minimum wage and overtime 
pay provisions for those employed by a retail 
or service establishment, if more than half 
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of the sales are made in the state where 
the establishment is located. McComb said: 


“The law then defines a retail or service 
establishment as one where 75 percent of 
the annual sales are not for resale and are 
recognized as retail in the particular indus- 
try. This particular section is going to cause 
a great deal of controversy. Congress indi- 
cated its general purpose of this section by 
an explanation in the Conference Report. 
They gave some few examples of the types 
of establishments which were intended to 
be exempted and some few examples of 
other types of establishments which were 
not intended to be exempted. In the former 
category they listed the grocery store, the 
hardware store, the coal dealer, the automo- 
bile dealer, the clothing store, the dry goods 
store, the department store, the paint store, and 
drug store, the shoe store, the stationer, the 
lumber dealer, etc. They also listed hotels, 
restaurants, barber and beauty shops, repair 
garages, filling stations, and the like. 

“Among the examples of establishments 
not intended to be exempted they listed banks, 
insurance companies, building and loan associa- 
tions, credit companies, newspapers, telephone 
companies, gas and electric utilities, telegraph 
companies, and, again, etc.” 


Area of production.—There are two ex- 
emptions in the act which use the expres- 
sior “area of production,” and McComb said 
he expected many difficulties to arise there- 
from. One part of Section 7 provides an 
overtime pay exemption for fourteen work- 
weeks for employers engaged in the first 
processing within the area of production of 
an agricultural or horticultural commodity 
during seasonal operations. A part of Sec- 
tion 13 provides a permanent exemption from 
mininium and overtime pay requirements to 
anyone employed within the area of produc- 
tion engaged in handling, packing, storing, 
ginning, or performing similar acts on the 
commodity for market or in making such 
things as cheese or butter. 


McComb has the task of defining “area 
of production.” He said: 

“Congress specifically intended to grant 
these exemptions to some employers and to 
deny them to other employers and employees 
doing exactly the same kind of work in the 
same kind of business. My predecessors and 
I have earnestly recommended that these 
exemptions be abolished. I can find no justi- 
fication, econnomic, social, or otherwise, for 
the idea that employees who are working 
on agricultural commodities after they have 
left the farm should be expected to work 
for lower wages than employees who are 
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working in other types of factories. . . . I 
have suggested that the area of production 
concept be abandoned and that the minimum 
wage exemption be abolished and that a rea- 
sonable overtime exemption be substituted 
for them. - 

The accompanying chart treats the ques- 
tion of learners. It shows the requirements 


under which employers may pay submini- 
mum wages on a learner exemption. The 
hourly rate shown may be paid except where 
experienced workers are paid on a piece- 
work basis; in such cases learners must be 
paid the same piecework rates whenever 
their earnings at such rates exceed the sub 
minimum wage set by the certificate. 











NUMBER OR PROPOR.- 











of employees in that occupa- 





LENGTH OF | 
LEARNING | 
INDUSTRY PERIOD HOURLY RATE | TION OF LEARNERS 
Cigar From 160 to 960 | 60 cents and 65 cents, 10 per cent of the total number 
hours, according according to occu- 
to occupation. pation. tion.’ 
Hosiery | From 480 to 960/59 to 71 cents, accord- 


hours, according 
to occupation. | 


ing to occupation. 





Knitted Wear 
hours, according 
to occupation. 








From 240 to 480|60 cents. 


60 cents for first 320 


per cent of the total number 
of factory employees, except 
sales and office, but as many 
as 5 may be authorized in any 
certificate.’ 


uw 





per cent of the total number 
of productive factory employ- 
ees or as many as 5 if total 
factory employment is less 
than 100.’ 

where there are less than 9 
operators; 2 where there are 


wn 





_— 


next 160 hours. 9 to 18 operators; 3 where 


there are 19 to 30; 4 where 
there are 31 to 44. Where 
there are more than 44, more 
than 4 learners may be em- 
ployed at the rate of 1 to 
every additional 15 operators.’ 





55 cents for first 320/10 per cent of the total number 


of factory employees engaged 
in certain stitching, closing and 
knitting operations. At least 
10 learners may be authorized. 














Telephone 480 hours. _ 
hours; 65 cents for 
Glove 480 hours. «LBS 
hours; 65 cents for 
next 160 hours. 
Apparel 480 hours. 
Branches :? hours; 65 cents for 


New workers 


next 160 hours. In 


55 cents for first 320| 10 per cent of the total number 


of productive factory employ- 
ees or as many as 10 if total 








corset branch, 60 factory employment is less 

cents for first 480 than 100.’ 

hours. 
Workers 320 hours. 55 cents for first 160} 10 per cent of the total number 
with 160 hours; 65 cents for| of productive factory employ- 
hours’ ex- next 160 hours. ees or as many as 10 if total 


perience in 
another 
occupation 
in the in- 
dustry within 
previous 
two years. 











factory employment is less 
than 100. 











1 For new or expanding plants, to the extent of the need. 

2 The following apparel branches are included in this classification: single pants, shirts and 
allied garments, women’s apparel, sportswear and other odd outerwear, rainwear, robes, and 
leather and sheeplined garments. These regulations are subject to changes resulting from public 
hearings called by the Administrator February 1, 1950. 


Wages ... Hours 
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FREE SPEECH FOR EMPLOYERS—Continued from page 438 








of conduct of the employer, to determine 
whether or not the employer was protected 
under the First Amendment. The court then 
concluded: 

“It also seems clear to us that in consid- 
ering whether such statements or expres- 
sions are protected by Section 8 (c) of the 
Act, they cannot be considered as isolated 
words cut off from the relevant circumstances 
and background in which they are spoken. 
A statement considered only as to the words 
it contains might seem a perfectly innocent 
statement, including neither a threat nor a 
promise. But when the same statement is 
made by an employer to his employees, and 
we consider the relation of the parties, the 
surrounding circumstances, related statements 
and events and the background of the em- 
ployer’s actions, we may find that the state- 
ment is a part of a general pattern which 
discloses action by the employer so coercive 
as to entirely destroy his employees’ free- 
dom of choice and action. To permit state- 
ments or expressions to be so used on the 
theory that they are protected either by the 
First Amendment or by Section 8 (c) of 
the act, would be in violation of Section 7 
and contrary to the expressed purpose of 
the act. Therefore, in determining whether 
such statements and expressions constitute 
or are evidence of unfair labor practice, 
they must be considered in connection with 
the positions of the parties, with the back- 
ground and circumstances under which they 
are made, and with the general conduct of 
the parties. If, when so considered, such 


statements form a part of a general pattern 
or course of conduct which constitutes co- 
ercion and deprives the employees of their 
free choice guaranteed by Section 7, such 
statements must still be considered as a ba- 
sis for a finding of unfair labor practice. To 
hold otherwise would nullify the guaranty 
of employees’ freedom of action and choice 
which Section 7 of the act expressly pro- 
vides. Congress in enacting Section 8 (c) 
could not have intended that result.” “ 


The allowable area of comment and com- 
munication in a field marked, as industrial 
relations, by highly fluid tendencies will be 
defined more by economic and social forces 
than by statutory and decisional mandate. 
Free speech is a pragmatic tool for regulat- 
ing the pressures generated by economic 
conflict; and judicial construction will fol- 
low the realities of economic behavior rather 
than the language of statutes which, like the 
Taft-Hartley law, reflect, in part, political 
temper and limited objectives. The rule of 
conduct established as a guide by the courts 
under the Wagner Act has, thus far at least, 
been adopted in cases involving Section 8 
(c). Unless the currents of the time move 
toward increasing restriction of trade-union 
activities, courts are not likely to enunciate 
the rule that an employer may destroy the 
right of self-organization by his day-to-day 
conduct so long as he accompanies his activ- 
ities with oral and written statements of 
neutrality. [The End] 





“In Pittsburgh Steamship Company v. NLRB, 
17 LABOR CASES { 65,612 (CA-6, 1950), the court 
held that the legislative history is designed 
“to prevent the Board from using unrelated 
non-coercive expressions of opinion on union 
matters as evidence of a general course of 
unfair labor conduct.’’ It is suggested, how- 
ever, that the letters in that case (Ferbert 
letters) would not have been deemed to con- 
stitute an unfair labor practice under the Vir- 
ginia Electric & Power Company case, and the 
court’s statement was not necessary to the 
decision. Indeed, the Board conceded that the 


letters could not be considered, notwithstand- 
ing that it approved the finding of the ex- 
aminer that the letters formed an ‘“‘integral 
part of the general course of coercive conduct.”’ 
It is significant, however, that the court spe- 
cifically found that the letters were unrelated 
to the other conduct of the employer. It is 
assumed, therefore, that if the Board could 
have established a relationship between the 
letters and the complained-of conduct, the pro- 
priety of considering the letters with the other 
acts of the employer would undoubtedly have 
been sustained. 





to be its employees. 
company’s refusal to arbitrate. 





PICKETING STRIKERS DISMISSED 


In Milne Chair Company v. Hake, Commissioner, CCH UNEMPLOYMENT INSUR- 
ANCE Reports, Tennessee { 8104, workers who went on strike protesting the sus- 
pension of a fellow union member were granted unemployment benefits when 
the company refused to continue arbitration. 
the contract had been broken and that it no longer considered the striking workers 
Unemployment benefits were granted from the date of the 


The company took the position that 
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HE FIRST YEAR of administering 

the Taft-Hartley Act was the busiest in 
the fourteen-year history of the National 
Labor Relations Board. In its annual report 
to the President and Congress, the Board 
revealed that it had closed a total of 32,796 
cases in the fiscal year ending June 30, 1949 
—the first full fiscal year under T-H. This 
output is far ahead of the total of 14,456 
cases closed in fiscal 1947, the Board’s last 
and busiest year under the Wagner Act. 


Not only did the Board process an un- 
precedented number of cases last year, but 
it also cut its backlog of pending cases by 
more than half, according to the report. 
The 5,722 cases pending at the end of the 
1949 fiscal year represented a fifty-five per 
cent reduction from the 12,644 cases on the 
docket at all levels at the close of fiscal 
1948. The five-man Board managed to boost 
its output of decisions by sixty-four per cent 
over the previous fiscal year, issuing 3,365 
formal decisions as compared to 2,054 cases 
decided during fiscal 1948. 


The sharp increase in the number of cases 
handled by the NLRB means that more em- 
ployers and unions than ever before are 
becoming involved in proceedings before the 
Board. The major changes which the Taft- 
Hartley Act made in the NLRA are largely 
responsible for this result—and the end is 
not yet in sight, for a great many questions 
as to the applicability and interpretation of 
the Taft-Hartley Act are still unanswered. 
However, the large cut which the Board 
made in its backlog last year is promising; 
perhaps the answers to many of those ques- 
tions will be given before the Board makes 
its next annual report. 


Labor Relations 


DISCHARGES — UNLAWFUL OR 
NOT? ...A federal court enforced an 
NLRB order to reinstate, with back pay, 
an employee who had been discharged for 
stating at an AFL meeting that the em- 
ployer’s representative had advised a CIO 
agent that the CIO had better beat the 
AFL to organizing the employer’s em- 
ployees. The Board had found that the 
employee, in making the statement, had 
unintentionally misrepresented the facts 
(NLRB wv. Atlantic Towing Company, 17 
Lapor Cases § 65,571 (CA-5)). 


In finding that five employees were dis- 
charged because of their union activity, 
the Board found it unnecessary to deter- 
mine whether the employer had learned 
that each had actually signed a union 
card. The employer’s repeated question- 
ing of the discharged employees about 
their union sympathies, his direct and im- 
plied threats to discharge union adherents 
and the absence of a satisfactory reason 
for the discharges were sufficient to estab- 
lish discrimination, the Board said (Brody, 
d.b.a. Standard Service Bureau, 87 NLRB, 
No. 141). 


The Board is often called upon to deter- 
mine whether or not violation of a com- 
pany rule has been used as a pretext for 
discharging a union adherent. Violation 
of a rule prohibiting the resale of furni- 
ture manufactured by the employer was 
held not to be the motive for discharging 
a union member where other employees 
frequently violated the same rule to some 
extent, and the employee had not been 
warned about his actions before being dis- 
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charged (Virtue Brothers Manufacturing 
Company, 87 NLRB, No. 162). 

Although the NLRA forbids employers 
to discharge, lay off or demote employees 
in such a manner as to encourage or dis- 
courage union membership, employers 
nevertheless retain their right to control 
employment conditions and may discharge 
or discipline employees for any other 
cause. Discharge of an employee who had 
for several years indicated a vindictive 
attitude toward his employer and had been 
absent from work for a substantial period 
before his discharge was held not a viola- 
tion of the statute. The employee’s union 
activity had been confined to circulation 
of a petition to be signed by employees 
wishing to join in a suit for overtime pay 
(National Electric Products Corporation, 87 
NLRB, No. 150). 

BACK PAY GOES TO DECEASED EM- 
PLOYEE’S ESTATE ... Death of a 
discriminatorily discharged employee after 
issuance of an NLRB order directing his 
reinstatement with back pay did not 
render the Board order moot, said a federal 
appeals court. The court granted the 
3oard’s petition for enforcement of the 
order, on the ground that the employee’s 
estate is entitled to be made whole 
for any loss of pay suffered by him 
(NLRB v. Atlantic Towing Company, 17 
Lapor Cases 9 65,571 (CA-5)). 


STRIKE BYPASSING GRIEVANCE 


SETUP .. If a union calls a strike 
without first going through the grievance 
procedure set up in its contract, the em- 
ployer may lawfully penalize the strikers, 
at least where the union has agreed to 
the penalty, said the Court of Appeals for 
the Fifth Circuit. That court refused to 
enforce an NLRB order in which the 
Board held the penalty (a four-day layoff) 
to be an unfair labor practice. Although 
the contract did not contain a “no-strike” 
clause, it did set up a grievance procedure, 
and the court held that the strike was 
unlawful because the union called it with- 
out first resorting to the grievance pro- 
cefure (NLRB v. Dorsey Trailers, Inc., 17 
Lapor CasEs { 65,574 (CA-5)). 


DISPUTES BETWEEN UNIONS... 


In its first decision in the representation 
contest between the CIO-expelled United 
Electrical, Radio and Machine Workers 
of America and the newly formed Inter- 
national Union of Electrical, Radio and 
Machine Workers (CIO), the National 
Labor Relations Board directed elections 
in five General Motors divisions where 
employees are presently covered by a con- 
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VETERANS’ JOB RIGHTS .. 


tract with UE. A majority of the Board 
found that the existing contract was not a 
bar to a present election because it was due 
to expire within three months from the time 
the Board made its decision (General 
Motors Corporation, 88 NLRB, No. 112). 


The right to local union property, as be- 
tween the local and an international union 
with which it is affiliated, is governed by 
the constitutions of the respective organi- 
zations, a New Jersey court ruled. When 
the international constitution provides that 
title to such property vests in the inter- 
national upon withdrawal of the local 
from affiliation, the local union may not 
upon disaffiliation retain its property 
(United Public Workers v. Fennimore, 17 
Labor CASEs § 65,543 (N. J. Super. Ct.)). 
However, in the absence of limitations in 
such constitutions, a local union can, under 
Ohio law, withdraw from affiliation -with 
an international union by unanimous vote 
at a properly called meeting, and having 
so withdrawn, can retain ownership and 
possession of local union assets and form 
an affiliation with another internaconal 
union (Local Union 13013, District 50, 
United Mine Workers v. Ctkra, 17 LaApor 
Cases § 65,542 (Ct. App., Ohio)). 


SUIT ON PENSION PLAN ...A union 


may, under certain circumstances, protect 
the pension rights of its members by 
bringing a suit under Section 301 of the 
Taft-Hartley Act—the section which au- 
thorizes suits for violation of collective 
bargaining contracts. A suit on a pension 
plan is within the scope of that section, a 
federal court held, if the plan is a part of 
the contract or is incorporated in it by 
reference. The court held that a contract 
was so incorporated by reference when it 
provided that the existing pension plan 
would not be modified or abandoned with- 
out mutual agreement (AFL v. Western 
Union Telegraph Company, 17 Lasor CASES 
{ 65,569 (CA-6)). 

Under 
the Selective Training and Service Act of 
1940, the seniority rights of re-employed 
veterans may be adversely changed by a 
valid collective bargaining agreement, pro- 
vided the change does not discriminate 
against veterans as such. In a case where 
a subsidiary was merged with a parent 
company, a union contract giving em- 
ployees of the subsidiary less seniority 
than those of the parent company did not 
violate the statute, because it treated all em- 
ployees of the subsidiary—veterans and 
alike (Britt v. Trailmobile 
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Company, 17 Lapor Cases § 65,541 (CA-6)). 
A veteran re-employed as a major-league 
baseball player was found to have been 
discharged for “cause,” within the mean- 
ing of the Selective Service Act, which 
forbids discharge of a re-employed veteran 
“without cause” during his first year of 
re-employment. The court found that the 
veteran’s ability as a baseball player had 
declined to such an extent that he was not 
suitable for his former position (Sundra v 
St. Louis American League Baseball Club, 
17 LaAsor CAsEs § 65,555 (DC Mo.)). 


Discharge of an ex-serviceman within one 
year after he had been restored to his 
preinduction job, because of his inability 
to perform the duties of a position to 
which he was subsequently promoted, vio- 
lated the statute, where there was no evi- 
dence that he was unable to perform the 
duties of the position which he had held be- 
fore his entry into the armed forces 
(O’Neill v. American Stores Company, 17 
Lapor CAses § 65,573 (DC N. J.)). 


“GLOBE” ELECTIONS UPHELD... 
In determining appropriate bargaining units, 
the NLRB lets the employees themselves 
select the unit they prefer, whenever other 
considerations are so evenly balanced that 
any one of two or more units is equally 
appropriate. In such a situation, the Board 
usually withholds unit designations pend- 
ing elections among the employees to de- 
termine their desires. This practice is known 
as the Globe doctrine, the name being de- 
rived from Globe Machine and Stamping 
Company, 3 NLRB 294, in which the the- 
ory was first applied. Later, doubt as to 
the legality of the Globe election technique 
was raised by a decision of the Seventh 
Circuit Court of Appeals, holding that the 
Board’s failure to designate units before 
the election was an unlawful delegation to 
employees of the Board’s duty to deter- 
mine appropriate bargaining units (Mar- 
shall Field & Company v. NLRB, 6 Laxor 
Cases § 61,547). Recently, the Court of 
Appeals for the First Circuit reached just 
the opposite conclusion: that court held 
that the Globe procedure was not a dele- 
gation of authority but rather a means of 
ascertaining the desire of employees; this 
was proper, the court continued, since the 
desire of employees is a factor to be con- 
sidered by the Board in making a unit 
determination (NLRB v. Underwood Ma- 
chinery Company, 17 LABor Cases §[ 65,491). 
Possibly, in view of the conflicting opin- 
ions of these two courts, the Supreme 
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Court may be called upon to review the 
question. 


CONSENT ELECTIONS WAIVE CON- 


TRACT BAR ... Consent elections are 
frequently used to settle disputes over 
which union represents a majority of em- 
ployees in a particular bargaining unit 
Such an election is held whenever the 
employer and the unions involved in the 
case sign an agreement for a consent elec- 
tion, waiving a formal pre-election hearing 
and agreeing on the appropriate bargain- 
ing unit, the pay roll to be used as the 
basis cf eligibility to vote in the election, 
and the place, date and hours of balloting 
The election itself is held under the su- 
pervision of NLRB agents and is, in most 
respects, governed by the same rules as 
elections in which the preliminary ques- 
tions are settled by the NLRB rather 
than by the parties themselves. Recently, 
however, the Board made a significant dis 
tinction between the two types of elec- 
tions: it ruled that a consent election 
agreement is, in effect, a waiver, so far 
as subsequent contracts are concerned, of 
the protection usually given to contracts 
made during the first year after a union’s 
certification. (Under well-established Board 
policy, a contract made during the certifi 
cation year is a bar to any NLRB election 
during the term of the contract.) In the 
case before the Board, the employer, afte 
signing an agreement for a consent elec- 
tion to resolve conflicting claims by sev- 
eral unions, made a contract, on the eve 
of the election, with one of those unions 
The contract was made less than a year 
after the contracting union had been certified 
by the Board as bargaining agent of the 
employees involved. Nevertheless, the NLRB 
ruled, the contract was not a bar to the 
election, because the employer, by enter- 
ing into the consent election agreement, 
inferentially conceded that there was a 
question of representation which the NLRB 
might appropriately consider at that time 
By making the contract, which provided 
for a wage increase, the employer unlaw- 
fully interfered with employees’ right to 
choose their own bargaining agent, the 
Board decided (International Harvester 
Company, 87 NLRB, No. 131). 


WATCHMEN AS GUARDS ... In de- 


termining whether a watchman’s authority 
to enforce rules to protect his employer's 
property or the safety of persons on 
employer’s premises justifies his classi- 
fication as a “guard,” the Board consid- 
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ers the amount of time devoted to these 
duties as compared with the time spent in 
other work. If they spend more than fifty 
per cent of their working time as watch- 
men, they are considered to be “guards” 
and may not, under the Taft-Hartley Act, 
be represented by rank-and-file unions 
(Steelweld, 76 NLRB 831). Under this 
policy, the Board ruled that watchmen 
in a furniture factory who spent most of 
their time in production and maintenance 
work and only a few minutes each hour 
in making the rounds of the plant as 
watchmen did not fall within the statu- 
tory definition of “guard” and were therefore 
included in a production and maintenance 
bargaining unit (Queen City Furniture 
Company, Inc., 87 NLRB, No. 85). 


FREE ELECTIONS... A collective bar- 
gaining election is set aside by the NLRB 
whenever there is any conduct by an em- 
ployer, a union or Board agents which 
would tend to interfere with the employ- 
ees’ freedom of choice in voting. In one 
case, a physical assault on active adher- 
ents of one union by paid organizers of a 
rival union, coupled with threats of injury 
and discharge to employees who did not 
vote for the rival union, warranted setting 
aside an election won by the offending 
union (Bloomingdale Brothers, Inc., 87 
NLRB, No. 144). 

However, in another case, distribution 
by a union of sample ballots marked in 
favor of that union did not invalidate an 
election (Gate City Table Company, Inc., 
NLRB Case No. 10-RC-696). 


A union’s claim that the Board agent had 
refused to permit the union’s designated 
observer to act as such did not warrant 
setting aside an election, the Board ruled. 
In the same case, the NLRB also found 
that a statement by the Board agent that 
only thirty seconds remained in which to 
vote did not invalidate the election, even 
though a voter interpreted the statement 
as being addressed to him, since there 
was no evidence tnat the voter cast a 
ballot contrary to the way he wished to 
vote, and since he made no complaint 
about being hurried (Q-F Wholesalers, Inc., 
87 NLRB, No. 129). 


The Board set aside an election in which 
the election examiner had closed the polls 
forty-five minutes before the scheduled 
time, after all the employees on the list 
of eligible voters had cast their ballots. 
The union had protested to the examiner 





that the polls should not be closed, be- 
cause laid-off employees sufficient in num- 
ber to affect the results of the election 
had not yet voted (Bonita Ribbon Mills, 
NLRB Case No. 15-RD-3). 


A supervisor’s questioning as to the prog- 
ress of the union campaign, and threats 
that employees would be “walking the 
streets” if the union succeeded in its ef- 
forts, interfered with employees’ freedom 
of choice (Wilson and Company, Inc., 88 
NLRB, No. 25). 


In another case, the plant manager, in a 
costume understood to be representative 
of the literary character, Simon Legree, 
went among plant employees cracking a 
whip and exclaiming, “You must vote. 
You gotta vote.” The Board found that 
the event did not have the effect of portray- 
ing governmental procedures so unfavor- 
ably as to make a free election impossible 
(Charroin Manufacturing Company, 88 
NLRB, No. 11). 


LOCAL BUSINESS... Although an es- 


sentially local business is not subject to 
the act, the Board customarily asserts 
jurisdiction over such establishments when 
they are branches or segments of multi- 
state operations. Following this rule, the 
Board processed a representation petition 
involving a motion-picture theatre which 
was part of a chain of theatres in three 
states (Balaban and Katz, 87 NLRB, No. 
133). 


The nine members of an association of 
retail grocers in a single city were held 
subject to the NLRA, because, as a group, 
they made ninety-five per cent of their 
purchases outside the state, and ten per 
cent of the retail products they sold went 
into interstate commerce (Coeur d’Alene 
Grocers Association, 88 NLRB, No. 14). 


However, the Board declined to take ju- 
risdiction over a single-state chain of re- 
tail grocery stores which made all its sales 
locally and purchased only four per cent 
of its goods outside the state (Tom Thumb 
Stores, Inc., 87 NLRB, No. 109). A case 
involving a private livery service which 
derived only ten per cent of its income 
from out-of-state trips was also rejected 
on “local business” grounds (McCann Cor- 
poration, 87 NLRB, No. 115). 


A corporation engaged in owning and op- 
erating real estate, operating as a real 
estate broker, and making loans and in- 
vestments was subject to the NLRA, an 
NLRB trial examiner ruled, in view of its 
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integral part-in the interstate activities of 
its parent and subsidiary corporations. 
The proceeding before the examiner in- 
volved building maintenance employees in 
a thirty-four-story office building owned 
and partially occupied by the corporation. 
Many of the tenants of the building were 
engaged in interstate commerce (/ntertown 


Corporation, NLRB Case No. 7-CA-158). 


An employer which furnished maintenance 
services in the, buildings occupied by a 
large department store was aiso subject 
to the NLRA (Rheinstein Construction Com- 
pany, Inc., 88 NLRB, No. 16). 


A nonprofit rural electric cooperative 
which purchased and distributed all its 
electricity within the state in which it was 
located was held subject to the NLRA, 
because more than eighty per cent of its 
electricity was purchased from utilities 
over which the Board had asserted jurts- 
diction (East Central Oklahoma Electric 
Cooperative, Inc., 87 NLRB, No. 94). 


A company which installed and serviced 
television sets manufactured and distrib- 
uted by an interstate corporation was en- 
gaged in commerce (Emerson Television 
Service Corporation, 88 NLRB, No. 19). 


The Board refused to act on two cases 
involving retail clothing stores because 
most sales were local, even though most 
of the purchases made by the stores were 
shipped from outside the state. One case 
involved a single store (Lebowitz, d. b. a. 
Josephs, 88 NLRB, No. 3), while the other 
involved an employer operating three re- 
tail clothing stores in a single state (Squtre’s, 
Inc., 88 NLRB, No. 2). 


In a case involving a distributor of elec- 
trical and household appliances manufac- 
tured by nationally known firms, an NLRB 
trial examiner dismissed unfair labor prac- 
tice charges on the ground that the em- 
ployer’s business, which was confined 
almost entirely to the New York metro- 
politan area, was essentially local in char- 
acter, even though purchase orders were 
placed with local representatives of inter- 
state manufacturers (Hymowitz, NLRB 
Case No. 2-CC-118). 


PROMISE TO PAY VETS ENFORCED 
. .- An employer who published a state- 
ment that employees called into military 
service would receive the difference be- 
tween their military pay and their civilian 
pay was held to his promise. A Pennsy]l- 
vania court ruled that both the public and 
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the employees (to whom the promise had 
also been made directly) had relied on it. 
Suit to collect the pay difference was 
brought by an employee who, in reliance 
on the promise, continued in his job until 
called to service, although better jobs 
were available. Because of this benefit to 
the employer, as well as the good will 
toward the employer developed by the 
public promise, the promise became a con- 
tract which the employee could enforce after 
he had completed his military service (Mick- 
shaw v. Coca-Cola Bottling Company, Inc., 
17 LaBor CASEs {[ 65,557 (Pa. Super. Ct.) ). 


PROTECTED ACTIVITIES ... Truck 
drivers who owned their trucks and leased 
them to their employer engaged in activ- 
ity protected by the NLRA when they 
tried to induce their union to change its 
position regarding modification of the 
leases under which they worked. There- 
fore, discharging one of the participants 
in the antilease campaign, questioning and 
threatening others, and promising bene- 
fits to an employee who did not join in 
the campaign violated the NLRA (Nu-Car 
Carriers, Inc., 88 NLRB, No. 24). 


Discharge of employees for presenting in 
a body their demands for a wage increase 
violated Section 8 (a) (1) of the NLRA, 
a federal court ruled. The court enforced 
an NLRB order directing reinstatement 
of the discharged employees (Gullett Gin 
Company v. NLRB, 17 Laxsor Cases { 65,570 
(CA-5)). 


“NO SOLICITING”... In order to jus- 


tify a rule which prohibits employees from 
engaging in union activity on the em- 
ployer’s property during their free time, 
the employer must show that solicitation 
would interfere with the efficient conduct 
of his business. Posting a “No Solicita- 
tion” notice over the time clocks in the 
clock house was unlawful, the Board held, 
in view of the fact that the clock house was 
located fifty yards inside a fence, the gate 
to which was guarded by a watchman (Jack- 
sonville Motors, Inc., 88 NLRB, No. 48). 
An employer’s attempt to prevent a union 
organizer from distributing union leaflets 
in front of the plant was also labelled an 
unlawful interference with employees’ or- 
ganizational rights (H & H Manufactur- 
ing Company, Inc., 87 NLRB, No. 148). 


COMPANY UNION CONDEMNED ... 


A union was found to be unlawfully domi- 
nated by the employer in a case where the 
first steps to form the union were taken 
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by foremen, the first officers were fore- 
men, a foreman was later elected treasurer, 
all foremen were members, organizational 
activity took place on company time, 
meetings were held on company premises, 
the employer executed a contract with the 
union without inspecting membership cards 
and after a rival union had filed with the 
NLRB a charge of employer domination 
of the company-aided union, and the 
employer checked off dues for the con- 
tracting union without employees’ author- 
ization (Randall Manufacturing Company, 
88 NLRB, No. 18). 


REFUSAL TO BARGAIN ... An 
ployer who, in the course of negotiation 
with a certified bargaining representative, 
circulated statements among its employees 
tending to discredit the bargaining repre- 
sentative, granted wage increases and 
other benefits without consulting the rep- 
resentative and attempted to bypass the 
representative and bargain with employees 
directly, was held to have unlawfully re- 
fused to bargain in good faith (NLRB vw. 
Union Manufacturing Company, 17 Lasor 
Cases §[ 65,553 (CA-5) ). 


em- 


SUPERVISORS OR NOT? ... In de- 
termining whether a worker has super- 


visory status, the Board considers the 


actual ratio between supervisory and non- 
supervisory employees, as compared with 
the normal ratio for the type of work in- 
volved. An assistant chemist and an em- 
ployee in charge of the bake shop, employed 
in the products-control department of a 
milling company, were held to be “super- 
visors” within the meaning of the NLRA, 
even though this resulted in a finding that 
five of the thirteen workers in the depart- 
ment had supervisory status. In view of 
the highly specialized, technical nature of 
the department in which they worked, 
such a finding was not unreasonable, the 
Board decided (Rodney Milling Company, 
88 NLRB, No. 42). 


An inspector who determined 
work coming off the machines conformed 
to blueprints and and a 
trainee-leader who instructed trainees as 
to the general manner in which their work 


whether 


specifications, 


was to be accomplished but did not direct 
them in the performance of their work, 
were held not to be supervisors within 
the meaning of the NLRA. However, a 
foreman whose duties included planning, 
assigning and directing the work in his 
department had sufficient authority to be 
classified as a supervisor (Virginia Gear 
and Machine Corporation, 88 NLRB, No. 26). 





THE COLLECTIVE BARGAINING AGREEMENT: 
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ends. We know just enough about the whole 
collective bargaining process to realize that 
the parties themselves are most familiar with 
its procedures, its uses and its needs. The 
public can recognize abuses when they oc- 
cur—and it should leave the development of 
the whole process to the parties as long as— 
but only as long as—they remain responsible. 
This is also true concerning the enforce- 
ment of collective agreements when they afe 
made. Here, again, we have a self-develop- 
ing process of the parties which so far is 
admirable. But arbitration must be care- 
fully nurtured and respected by the parties 
If it is not, then the resulting legislative 
restrictions may stifle its development. 





Conclusion 


In this whole field of labor-management 
relations it is up to the parties to keep the 
rules of the game so fluid, so adaptable and 
so beneficial that the public is willing to 
leave them alone, and the parties must learn 
to stop looking at arbitration awards and 
court decisions simply as victories if they 
win or as defeats if they lose. .They must 
regard them as parts of a process of educa- 
tion and development where, in the long 
run, everybody wins. In these ways we 
stand to achieve a stable and lasting state 
of labor-management peace and cooperation. 


[The End] 
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Styles Joins NLRB 


Paul L. Styles was sworn in as a Member 


of the National Labor Relations Board 
February 27 by Mr. Justice Hugo L. Black 
in the auditorium of the Federal Security 
Building before an assemblage of members 
of the staff, the Board, the General Counsel 
and various government officials. On the 
platform with Mr. Styles during the cere- 
mony were Mrs. Styles and their six-year- 
old son, Paul L., Jr. 

Also present in the audience were officials 
of various AFL, CIO and independent 
unions, and representatives of various em- 
ployer groups. The assemblage was ad- 
dressed by the new Board Member and Mr. 
Wells, vice-president of the NLRB Union. 


Only One Hand 
Rocks the Cradle 


Pack in 1905, Grover Cleveland was talk 
ing about the place of woman in our society, 
and he said her place was in the home. 
“The relative positions to be assumed by 
man arid woman in the working out of our 
were assigned long ago by a 
than ours.” 


civilization 
higher intelligence 

No one would dare say such a thing to- 
day. A strong soprano dissent would com«e 
from the 3,810,200 female wage-earners in 
the nation’s manufacturing industries, to 
mention only a portion of the feminine seg- 
ment of our economy. However, wage dif 
ferentials still indicate the strong conviction 
that woman’s work is not worth so much as 
man’s, disregarding the notion that she 
should not work at all. 

In manufacturing, women make up twenty- 
seven per cent of the total employed; in 
apparel and other finished textile products, 
they are a strong seventy-five per cent; 
in tobacco manufacture, sixty-one per cent; 
leather and leather products, forty-six per 
cent; textile mill products, forty-three per 
cent; miscellaneous manufacturing, forty- 
one per cent; and instruments and related 
products, thirty-four per cent. 


An example of the wage differential: 
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About forty-five per cent of the workers 
in cotton garment manufacturing plants 
earn less than seventy-five cents an hour. 
About ninety per cent of them are women, 
who average eighty-one cents. The men 
average $1.02. 

From December, 1948, to December, 1949, 
the number of women fourteen years of age 
and over in the population rose by more 
than half a million, and the number in the 
civilian labor force by almost half a million. 
The increasing importance of women in the 
economy, and the fact that they have “in- 
the Cabinet, the Senate and_ the 
Representatives, may be what 


vaded” 
House of 
led President Truman to observe recently 
that we woman as 
President. 

The inferiority that is applied to women is 
felt most keenly by those of the sex who are 
the heads of families. In 1948, half of the 
families headed by females had an income 
under $2,000. Nearly fourth of all 
families in the nation were below the $2,000 
mark, so the women suffered by comparison 
with their male counterparts. Families led 
by women number about one ninth of those 


may someday see a 


one 


led by men. 

Women who were widowed, divorced o1 
separated from the husband for some other 
reason, predominated in the group of family 
heads. Income was usually lower if the 
woman worker. Of all such 
families with incomes lower than $2,000 in 
1948, only about one third of the women 
heads were earners. Among the families 
in which the income reached the $3,000 
mark, half of the women  breadwinners 
worked and bolstered their small incomes 


from other sources with earnings from jobs. 


was not a 


An important factor was the occupation 
of the woman head. For instance, in nearly 
sixty per cent of the families with an income 
of $3,000 or more, the women were oper- 
atives or clerical or workers. In 
families with incomes under $2,000, this was 
true in only thirty per cent of the cases. 
Furthermore, in the lower-income group, 
half the women were service workers, while 


sales 


less than a fifth of those in the upper 
brackets were in occupations of this kind. 
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Professional work, which engaged a small 
proportion of all women workers, irrespec- 
tive of income groups, was the occupation 
of one tenth of the women heads of families 
with $3,000 or more, but of less than five 
per cent of those in the under-$2,000 bracket. 


The marital status of the distaff family 
heads was another important element. Those 
headed by widows—and especially those 
headed by divorcees or women separated 
for other reasons—were more numerous in 
the small-income group than those headed 
by “single’ women. Of the families headed 
by single women (fewer than half a million), 
less than forty per cent had incomes under 
$2,000, while forty-five per cent of the 
families headed by widows—and sixty per 
cent of those in which the woman was 
divorced or the husband “absent”—received 
less than $2,000. Apparently age was a 
negligible factor: three fourths of the women 
heads were in the age groups usually con- 
sidered employable—twenty-one to sixty-four. 


Individual Women.—Income data on more 
than four million women not living in 
family groups are equally significant. Of 
this number, nearly sixty per cent had in- 
comes below $1,000 and only seven per 
cent as much as $3,000. Here again, as 
among women family heads, incomes were 
lower when the women did not work. 


The difference of income according to 
occupation was as marked as among the 
women who headed families. One third of 
the employed individuals were in service 
jobs, and sixty per cent of them had in- 
comes below $1,000. Those doing clerical 
or sales work, one fourth of the total, 
showed only ten per cent under $1,000. 
However, more than forty per cent had 
incomes under $2,000 and only seventeen 
per cent made $3,000 or more. 


More than one third of the women in 
professional or semiprofessional work (about 
one fifth of the total) had incomes below 
$1,000, and only a fifth received $3,000 or 
more. Nearly half of the individual women 
were widows, more than a third single, and 
the smaller remaining group divorced or 
with husbands absent for some other reason. 





Less than half of the single women had 
incomes under $1,000, and over a tenth 
made $3,000 or more, while two thirds of 
the widows made less than $1,000, and less than 
five per cent received as much as $3,000. 

Secretaries are the best-paid of the na- 
tion’s office workers, getting an average of 
$57.10 per week, with bookkeepers second, 
averaging $53.82. Billing machine operators 
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average $44.06; telephone operators-recep- 
tionists, $43.29; and file clerks, $38.81. 

During the school year 1948-1949, 102,466 
women in the United States and its ter- 
ritories received bachelor’s and first pro- 
fessional degrees. In addition, 15,549 women 
received master’s and second professional 
degrees, and 522 received doctor’s degrees. 
In prewar years the proportion of men and 
women receiving bachelor’s and first pro- 
fessional degrees was fairly stable. The 
graduating classes in the years immediately 
before the war were made up of about 
fifty-eight per cent men and forty-two per 
cent women. The present rate is seventy- 
two per cent men and twenty-eight per cent 
women, reflecting the large expansion in 
the male student population following the 
war. The greatest concentration of male 
degree earners was in the Midwest. A 
total of 24,418—almost one fourth of all 
women bachelor’s or first professional degree 
recipients—took their degrees in education. 
Second was English, with 8,720. 


Senators Ponder 
Coal Supply and UMW 


The effect of curtailed coal production 
on the national economy is becoming in- 
creasingly important as supplies of the 
vital fuel dwindle. The Senate Committee 
on Banking and Currency, under the chair- 
manship of Burnet R. Maybank, South 
Carolina, Democrat, submitted a _ report 
in January to the Committee on the Judiciary, 
that contained the results of its hearings 
held from July 5 to August 26, 1949, upon 
the economic power of labor organizations. 


Since February 16, the Judiciary Com- 
mittee had been conducting hearings on a 
bill sponsored by Senator Robertson of Vir- 
ginia to prohibit labor organizations from 
unreasonably restraining trade or com- 
merce among the states in articles, com- 
modities or services essential to the mainten- 
ance of the national economy, health or safety, 
by amending the Sherman Act. The amend- 
ment would provide that the jurisdiction 
of any court to issue an injunction against 
such conduct on the part of a labor union 
should not be restricted or removed by pro- 
visions of the Clayton Act or the Anti-In- 
junction Act. 


The report on labor’s effects on the 
economy (S. Rept. 1234) concerned itself 
with an analysis of the importance of the 
coal industry, and the harmful effects of 
fuel shortages on such things as: banking 
and credit, price and production controls, 
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consumer prices, national stabilization and 
small business. The three-day workweek, 
wages and the financial condition of the 
coal industry came in for some unfavorable 
testimony. Almost all the witnesses appear- 
ing (e. g., George H. Love, president of the 
Pittsburgh Consolidation Coal Company; 
Harry M. Moses, president of the H. C. 
Frick Coke Company; and John D. Battle, 
executive vice president of the National 
Coal Association) “felt that those who en- 
acted our antitrust laws never intended by 
exempting unions from their provisions that 
such exemptions would be used to restrict 
production, destroy values, and bring about 
a production limitation of an industry by the 
union simply because of the immunities 
granted under the act.” 


The minority view of the committee, that 
of Senators Taylor of Idaho and Douglas 
of Illincis, was that “the minutes of the 
committee action seem to us correct in 
stating merely that the committee agreed 
to send the report to the Judiciary Com- 
mittee.” 


What's Your Income? 


The census taker, when he calls in April, 
won’t be content merely to learn that you 
are you; he will also want to know how 
much your income is. The question may be 
personal, and you may consider it im- 
pertinent when asked by any agency other 
than the Bureau of Internal Revenue. But 
the importance of the query in getting a 
clear picture of our economy is shown by a 
recent report by the Bureau of the Census 
for the year 1948, 


Bureau figures show that about 70 million 
people received some income in 1948. This 
was two out of every three persons fourteen 
years of age and older. On the average, 
these individuals received an income of 
about $1,900. The average (median) in- 
come of males was $2,400, compared with 
$1,000 received by females. 


The median income for families was 
higher than that of individuals because 
about two out of five families had two or 
more earners in 1948. Eight million families 
received incomes of $5,000 or more, and 
about ten million received less than $2,000. 
The remaining twenty-one million families 
were in the $2,000 to $5,000 group. 


Family income in 1948 was higher than 
in any previous year. Income of the median 
family was $3,200, about $150 higher than 
in 1947, and about $600 higher than in 
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the war years of 1944 and 1945. However, 
prices had risen along with income, so the 
economic status of the average family might 
be no better than it was during the war 
years. Hiked wage rates in most major in- 
dustries accounted for some of the increase 
in the average income, but part of the 
boost was laid to increased employment of 
wives and other family members in addi- 
tion to the heads of families. The median 
income of the 34,800,000 families headed by 
men was $3,300, and that of the 3,700,000 
families headed by women (mostly widows) 
was $2,100. 

The average income of white families was 
about twice that of nonwhite families. The 
comparison reflects differences in education, 
occupational experience and other factors. 
However this difference has been reduced 
since prewar days: in 1939 the income of 
white families was nearly three times that 
of nonwhites. 

All industries showed gains in wages and 
salaries between 1939 and 1948. Among the 
leaders on the list were: wage workers in 
agriculture, from a median of $300 in 1939 
to $800 in 1948; mining, $1,000 to $3,100; 
construction, $800 to $2,300; and manu- 
facturing, $1,000 to $2,500. In general, the 
white collar workers showed smaller in- 
creases than the others. 

The Office of Business Economics of the 
Department of Commerce has put out a 
preliminary report on income for iast year. 
Personal income for December stood at an 
annual rate of $211.5 billion, about $2 
billion higher than in the previous month. 
For the full year 1949, personal income 
totaled $210 billion, only slightly below 
the record $212 billion of 1948. 

The November-December rise stemmed 
from increased wages in durable-goods 
manufacturing and larger corporate divi- 
dend payments. It was limited by a decline 
in proprietors’ income. A large dividend 
payment by one automobile manufacturer 
was responsible for the December rise in 
aggregate dividend payments. 


Higher wages in durable-goods manu- 
facturing in December reflected the resump- 
tion of full-time employment in steel mills 
after the end of the dispute in that industry 
in mid-November, together with an easing 
of the steel supply situation in metal-fabri- 
cating and automobile plants. Factory wages 
in the durable-goods industries in December 
were as large as in September, the month 
preceding the steel dispute. 


Nondurable-goods manufacturing wages 
were stable from November to December. 
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With the exception of coal min- AVERAGE INCOMES—1948 
ing, where a shorter workweek 
prevailed, payrolls in nonmanu- 
facturing industries were almost 
unchanged from November. 
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The principal change in income 
flow from 1948 to 1949 was in 
agricultural income, which de- 
clined from $23.1 billion to $18.4 
billion, mainly as a result of lower 
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prices. Nonagricultural income 
increased from $188.8 billion to 
$191.4 billion. The latter, which 
comprised ninety per cent of total poceceee wena 
personal income in 1948, varied 
ona monthly basis within a range 
of less than one per cent during 
the January-November period of 


1949, 








Westinghouse and UE 
Will Not Renew 


Westinghouse Electric Corpo- 
ration, currently in the spotlight 
because of the telephone workers’ 
on-again-off-again strike, recently 
notified the left-wing United Elec- 
trical Workers that its contract 
with the union will terminate when 
it expires March 31. The UE, ex- 
pelled from the CIO as Com- 
munist-dominated, is engaged in 
a membership contest with the 
new International Union of Elec- 
trical Workers (CIO). 
Westinghouse explained that 
since the NLRB was hearing rival 
representation claims between the 
two unions, renewal of its con- 
tract with UE might lay the cor- 
poration open to the charge of 
“influencing a free election.” UE 
represented about 50,000 West- 
inghouse employees before its 
expulsion from the CIO, a com- Women Men Families 
pany spokesman said. 




















The Federation of Westinghouse 
Independent Salaried Unions (Ind.) was also continuing to press UE, petitioned the NLRB 
served notice that its contract would not to hold elections for a bargaining agent. 
be renewed on March 31, “since the present UE has a contract with the company expir- 
confused situation directly involves” that ing June, 1951, covering 6,000 workers. 
union. More than 10,000 Westinghouse em- 
ployees are estimated to be members of the 
Federation. 


It's Getting Safer 


In the newly opened Westinghouse plant Work injuries in the United States de- 
in Newark, Ohio, the new IUE won col- creased more than seven per cent between 
lective bargaining rights by a ten to one 1948 and 1949, according to preliminary esti- 
margin over the ousted UE. At an RCA- mates. A slightly lower level of employ- 
Victor plant in Camden, New Jersey, IUE, ment and decreased hours of work accounted 
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for part of the dip, but the major portion 
of the improvement resulted from better 
safety conditions. The 1949 volume of dis- 
abling work injuries was estimated at 1,870,000, 
a reduction of about 150,000 from the final 
estimate for 1948. This was the lowest 
volume of injuries since 1939. 

Fatalities decreased by over six per cent 
from 16,000 to 15,000. Permanent-total dis- 
abilities dropped from 1,800 to 1,600. The 
volume of permanent-partial disabilities was 
down eight per cent from 86,700 to 79,400; 
and the number of temporary-total disabili- 
ties dropped seven per cent from 1,915,400 
to 1,774,000. The latter group accounted 
for ninety-four per cent of all injuries. 


Time lost during 1949 because of work 
injuries is estimated at about 39,000,000 man- 
days, the equivalent of a year’s full-time 
employment of about 130,000 workers. - If 
additional allowance is made for the future 
effects of the deaths and permanent physical 
impairments, the economic time loss would 
amount to about 204,000,000 man-days, equal 
to a year’s employment of about 680,000 
workers. 

The greatest reduction in injuries was in 
railroad, mining and manufacturing indus- 
tries. Employment on railroads decreased 
about eighteen per cent in 1949, but work 
injuries were reduced nearly twenty-seven 
per cent. Employment in mining declined 
silghtly, but reduced operations brought a 
sharp drop in hours worked. The twenty 
per cent drop in injuries, however, exceeded 
the decline in hours. In manufacturing, in- 
juries fell nineteen per cent, coupled with a 
slight decline in employment. 

Despite a continued high level of opera- 
ations, construction injuries declined more 
than five per cent. Similar drops occurred 
in retail and wholesale trade, and in the 
miscellaneous transportation industries. In 
the public utilities group, injuries were down 
about one per cent. 


The only industry group showing an in- 
crease in injuries during 1949 was that made 
up of the service, government and miscel- 
laneous industries. In this group there were 
about two per cent more injuries than in 
1948. Most of the increase was in the gov- 
ernmental segment. 


Biological Life and Working Life 


Ewan Clague, Commissioner of Labor 
Statistics, in an address before the Tenth 
Annual Congress on Industrial Health last 
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month in New York City said that “the 
magnitude of the old age problem today 
reflects the tremendous gains in life con- 
servation which have been made possible by 
medical science and its practitioners. 

“Since 1900 alone, the average life expecta- 
tion at birth for white men has increased by 
17 years, from about 48 years in 1900 to 
65 years in 1947. Under 1900 conditions 
of mortality in the United States, only 
abount 39 out of every 100 white male in- 
fants could expect to survive until age 65. 
At present, about 62 out of every 100 can 
expect to attain the conventional age of 
retirement. 

“Reductions in mortality] have brought 
about an exceptionally rapid increase in the 
numbers and proportion of aged in the popu- 
lation. In 1900, only about 3 million persons, 
or one out of 25, was 65 years and over. 
At present, about 11% million men and 
women, or about one out of 13, are found 
in this age group, and it is continuing to rise 
rapidly each year. If recent trends continue, 
the number of aged will more than double 
before the end of this century, and they will 
comprise a significantly greater percentage 
of the population than at present. 

“In 1900, those persons of mature years 
who are approaching the period of retire- 
ment, the group between 45 and 64 years 
of age, accounted for about one-seventh of 
the total population; at present, one out of 
every five persons is found in these ages, 
and—in all likelihood—this group will con- 
tinue to importance in the next 
several decades. 

“The 


advances which—in the field of medicine— 


grow in 


very scientific and technological 
have meant an extension of biological life, 
have operated—in the field of industry—to 
limit the span of working life. The great 
industrial transformation of the past century, 
from a predominantly agrarian economy of 
farmers and small handicraftsmen, to a 
highly urbanized economy of mass-production 
industry and large-scale business, has effec- 
tively tended to limit the scope of employ- 
ment for our growing aged population. 


“In 1900, about 
65 years and over, were still engaged in 
a gainful occupation. By 1940, this propor- 
tion had dropped to slightly over two-fifths. 
At present, in the relatively more favorable 
postwar labor market, less than half of the 
men in this aged group are found in the 


two-thirds of all men 


labor force. 
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“At the beginning of the century, the 
20-year old white man had an average future 


life expectancy of 42.2 [more] years (or to. 


age 62), and could expect to work for an 
additional 39.4 years (or to age 59). He 
could, therefore, anticipate a gap of about 
3 years between his working life and his 
total life span. By 1940, he could expect to 
live for an additional 46.8 years, a gain of 
about 4% years over 1900. His remaining 
working-life expectancy of 41.3 years, was, 
however, only 2 years greater than in 1900. 
So, on the average, the gap between work- 
ing life and total life expectancy had almost 
doubled in the course of these four decades. 


“Current studies of spending and savings 
indicate clearly that very few indus- 
trial workers are able to set aside 
any significant amount of savings during 
their period of working life, against old- 
age or similar contingencies. According to 
Federal Reserve Board surveys, even during 
the prosperous year of 1948, more than one 
out of every three families in the United 
States was unable to save anything and 
another fourth of our families saved less 
than $200. Set against this record the fact 
that, according to insurance actuaries, a 
worker would require almost $15,000 in cash 
to be able to provide himself with a modest 
annuity of $100 per month, starting at age 65. 


“The Federal social security program, at 
its present scale of benefits, also affords 
scant relief to the retired worker. Monthly 
benefits to retired persons under the Federal 
Old-Age and Survivors Insurance program 
now average $26 per month for the single 
worker, and about $41 for an aged couple. 
As a result of the gross inadequacy of these 
old-age insurance benefits, we have wit- 
nessed—on the one hand—a great expansion 
in the Federal-State’ programs for welfare 
old-age assistance, and—on the other hand— 
a powerful drive on the part of organized 
labor to negotiate directly with industry for 
pensions. . 


“Another, and I believe, more fundamental 
approach to the problem of old-age security, 
is the expansion and improvement of the 
Federal old-age insurance program. The 
amendments to the Social Security Act, 
passed by the House at the last session of 
Congress and currently pending before the 
Senate, provide for a very substantial ex- 
pansion of coverage of this program, for 
a more realistic level of benefits (almost 
double the current scale), and for other 
needed improvements, including benefits for 
permanent and total disability prior to age 65.” 
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Slight Rise in Unemployment 


New unemployment among workers cov- 
ered by state unemployment insurance laws 
rose slightly during the week ending Feb- 
ruary 4, interrupting the downtrend which 
was apparent since January 7. Total initial 
claims filed by newly unemployed workers 
numbered 348,800, an increase of 17,700 over 
the 331,100 reported for the previous week. 

The trend in initial claims this year has 
followed about the same pattern as in 1949, 
As in the previous year, initial claims reached 
a peak for January during the first week of 
the year, when the state agencies reported 
424,100 new claims filed. New claims 
dropped steadily until they reached a 1950 
low of 331,100 during the week ending Jan- 
uary 28. The decline was interrupted during 
the week ending February 4, when a total of 
348,800 new claims was reported. 

While the rate of new industrial layoffs 
had been declining, the volume of continuing 
unemployment among workers employed in 
establishments covered by unemployment 
insurance laws continued at close to the 
postwar volume reached in mid-January. 

A variety of factors, seasonal, nonseasonal 
and administrative, contributed to the in- 
crease in the claim load during January. 
Inclement weather conditions in most areas 
of the country which affected outside activi- 
ties such as lumbering and construction, 
continued to account for a significant vol- 
ume of new and continued unemployment. 
Layoffs for inventory-taking in various in- 
dustries which began in late December ap- 
peared to have reached a peak in early 
January. The vast majority of these lay- 
offs were temporary, however, and most of 
these workers had returned to their jobs by 
the end of the month. 

The continued unemployment of persons 
laid off in retail trade after Christmas also 
contributed to the January claim load. As 
in November and December, a number of 
states reported layoffs in food processing 
during January. State reports indicated that 
the volume of new unemployment among 
covered workers in the textile industry ap- 
peared to remain at about the December 
level. 

The Commerce Department, reporting on 
total unemployment, said that there were 
4,684,000 jobless in February, the most since 
August, 1941. The figure, which does not 
include strikers, was an increase of 204,000 
over January. According to Commerce 
Secretary Sawyer, the rise was due mostly 
to the midyear graduation of high-school 
students who have not yet found jobs. 
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General Principles 


From the foregoing cases, the following 
principle may be derived: Where both a fed- 
eral statute and a state statute purport to 
regulate exactly the same relationship, the state 
statute may not be applied in an industry in 
which the federal act has been applied, first, 
if the statutes establish conflicting rules and, 
second, if there is a mere possibility of conflict 
owing to potentially divergent administrative 
application of the two statutes. The rule is 
qualified, however, as we learn from the 
Algoma case, in situations where the federal 
act indicates that the Congress is willing to 
countenance differing state laws for inter- 
state employers within their boundaries. 

We may pick up another general principle 
from the United States Supreme Court’s 
decision in Allen-Bradley Local No. 1111 v. 
Wisconsin. Employment Relations Board.” 
Prior to 1947, it will be remembered, the 
National Labor Relations Act defined no 
unfair practices en the part of unions or 
employees; only employer unfair labor prac- 
tices were included in the original NLRA. 
However, since 1939 the Wisconsin Employ- 
ment Peace Act has provided for employee 
and union, as well as employer, unfair prac- 
tices. Applying the Wisconsin act, the 
WERB found certain employees and their 
union guilty of unfair practices in connec- 
tion with a dispute with an interstate em- 
ployer located in Wisconsin. When the 
Wisconsin courts affirmed the WERB’s find- 
ings and order, the union took the case to 
the United States Supreme Court, asserting 
that the Wisconsin act should be held un- 
constitutional, when applied to an interstate 
business or its employees, as in conflict with 
the NLRA. The Supreme Court rejected 
this contention. On the ground that the 
NLRA had left employee and union conduct 
completely unregulated, the Court held that 
there was no conflict and that, therefore, the 
state act could be applied even to action 
arising out of a dispute involving an inter- 
state business: 

“ . . the federal act does not govern em- 
ployee or union activity of the type here 
enjoined. And we fail to see how the in- 
ability to utilize mass picketing, threats, 
violence, and the other devices which were 
here employed impairs, dilutes, qualifies or 
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in any respect subtracts from any of the 
rights guaranteed and protected by the fed- 
eral act. Nor is the freedom to engage in 
such conduct shown to be so essential or 
intimately related to a realization of the 
guarantees of the federal act that its denial 
is an impairment of the federal policy. If 
the order of the state board affected the 
status of the employees or if it caused a 
forfeiture of collective bargaining rights a 
distinctly different question would arise. 
But since no such right is affected, we con- 
clude that this case is not basically different 
from the common situation where a State 
takes steps to prevent breaches of the peace 
in connection with labor disputes. Since 
the state system of regulation, as construed 
and applied here, can be reconciled with the 
federal act and since the two as focused in 
this case can consistently stand together, the 
order of the state board must be sustained 
under the rule which has long obtained in 
this Court. 

“In sum, we cannot say that the mere en- 
actment of the National Labor Relations 
Act without more excluded state regulation 
of the type which Wisconsin has exercised 
in this case. It has not been shown that 
any employee was deprived of rights pro- 
tected or granted by the federal act or that 
the status of any of them under the federal 
act was impaired. Indeed if the portions 
of the state act here invoked are invalid be- 
cause they conflict with the federal act, then 
so long as the federal act is on the books 
it is difficult to see how any state could 
under any circumstances regulate picketing 
or disorder growing out of labor disputes 
of companies whose business affects inter- 
state commerce.” ™ 

From the Allen-Bradley case, the follow- 
ing general principle may be derived: Jn the 
exercise of their police powers, states may 
regulate aspects of industrial relations which 
are unregulated by national law, so long as the 
state regulations, as applied to interstate situa- 
tions, do not clash with the policies of the 
national government in that field.” 


Plankinton Again 

With this background we are better prepared 
to fix the meaning of the Supreme Court’s 
brief disposition of the Plankinton case. 





465 LABOR CASES { 51,135, 315 U. S. 740. 
1 Tbid. 
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is Cf, Hill v. Florida, 9 LABOR CASES 51,208, 
325 U. S. 538 (1945); 4 CCH Labor Law Re- 
ports (4th Ed.) { 42,020 (Florida). 
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First, as to the factual distinction between 
the Plankinton and the Algoma cases: The 
cases are almost on all fours—but not quite. 
Both involved a maintenance-of-membership 
agreement executed in accordance with the 
desires of the National War Labor Board. 
In neither case was there the employee au- 
thorization required by Wisconsin law. In 
these respects, it is submitted, the cases are 
essentially similar. The cases do differ, how- 
ever. In the Algoma case, Victor Moreau 
was discharged pursuant to the maintenance- 
of-membership agreement; he had elected to 
be covered by that agreement and then had 
“welshed” by refusing to maintain member- 
ship in the contracting union. There was one 
issue, and one issue alone, in the A/goma case 
—namely, was the maintenance-of-membership 
agreement valid? Resolution of this issue 
required a decision as to the applicability 
of the Wisconsin Employment Peace Act to 
the Algoma Company, for if that act applied, 
the maintenance-of-membership agreement 
was invalid because it had not been executed 
in accordance with the Wisconsin law. The 
Court held that the Wisconsin law was 
applicable, on the ground that the original 
National Labor Relations Act did not intend 
to supplant state regulations of compulsory 
unionism agreements.” It followed, then, 
that the maintenance-of-membership agree- 
ment was invalid; and it also followed that 
the discharge was unlawful, since its legality 
was entirely a matter of the legality of the 
agreement. In the Plankinton case, on the 
other hand, the legality of the discharge of 
employee Stokes in no way rested on the 
legality of the maintenance-of-membership 
agreement. This fact becomes obvious when 
it is recalled that Stokes availed himself of 
the opportunity to renounce coverage by 
the agreement. He tendered his resignation to 
the union within the “escape period”; hence 
the validity of the matntenance-of-membership 
agreement under Wisconsin law was completely 
immaterial. The agreement simply was not 
applicable to Stokes. 

The reader will be pardoned if he inter- 
jects a “so what?” at this point. Still, the 





” The Court said that the same result would / 


be reached under the NLRA as amended by the 
Taft-Hartley Act, since Section 14 (b) of the 
amended act expressly saves the applicability 
of more rigorous state laws on the subject of 
compulsory unionism. See 16 LABOR CASES 


{| 65,013. 
2” Section 111.06 (c) of the Wisconsin Em- 
ployment Peace Act (reproduced in 4 CCH 


Labor Law Reports (4th Ed.) at { 47,006 (c) 
(Wisconsin)) provides that it is an unfair 
practice for an employer: ‘‘To encourage or 
discourage membership in any iabor organiza- 
tion, employee agency, committee, association 
or representation plan by discrimination in re- 
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fact just stated is, in this department’s esti- 
mation, crucial. For if the illegality of 
Stokes’s discharge could not be predicated 
on the illegality of the maintenance-of-mem- 
bership agreement—and, if we are correct 
so far, it could not have been so predicated 
—then it had to be predicated on only one 
other provision of the Wisconsin act, namely, 
the provision declaring it an unfair practice 
for an employer to encourage or discourage 
membership in any labor organization by 
discrimination in hire or in tenure, terms or 
conditions of employment.” 

Here, then, is the point of intersection and 
between the national act and the 

The national act contains an “em- 
provision virtually 
In short, 


conflict 

state act. 
ployer discrimination” 
identical to that of the state act.” 
the precise complex of circumstances in- 
volving Stokes, Plankinton and the union 
could have been the subject of an NLRB 
unfair practice proceeding under Section 
8 (a) (3) of the National Labor Relations 
Act. How it would have been decided, how- 
ever—and this is of course, a highly im- 
portant point—is another matter. We are 
fortunate in having a very recent case to 
show us the possibility of a conflict between 
the national act and the state act in this 
respect. On February 2, 1950, the Court of 
Appeals for the Third Circuit held that an 
employer committed no unfair practice when 
he refused to reinstate certain strikers under 
pressure from a majority of employees whio 
bore resentment against the strikers.” While 
these facts differ somewhat from those in 
the Plankinton they are still similar 
enough to point up the possibility of conflict. 
A possibility of conflict existing, the first 
general principle stated above swings into 
action to deprive the state board of jurisdic- 
tion. Furthermore, the qualification noted 
in connection with this general principle is 
not available to afford a basis of jurisdiction 
for the state agency, for Section 10 (a) of 
the NLRA is clear to the effect that the 
NLRB’s jurisdiction over unfair practices 
defined in Section 8 of the NLRA was meant 
* Both as a matter of federal 





case, 


to be exclusive.’ 


gard to hiring, tenure or other terms or condi- 
tions of employment... .”’ 

21 For the wording of the Wisconsin act, see 
footnote 20, supra. Section 8 (a) (3) of the 
NLRA makes it an unfair practice for an em- 
ployer ‘‘by discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage 
membership in any labor organization."’ 

= NLRB v. Spiewak, 17 LABOR CASES { 65,600. 

23 Cf. Amazon Cotton Mill Company v. Tex- 
tile Workers Union of America, 14 LABOR CASES 
f 64,443 (CA-4, 1948). For a penetrating analy- 
sis of Section 10(a), see Smith, op. cit., footnote 
2, supra, 
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supremacy and as a construction of Section 
10 (a) of the NLRA, then, the Plankinton 
decision had to go against the assumption of 
jurisdiction by the WERB. 


Conclusions 


It follows from all this that, although 
briefly disposed of by the Supreme Court, 
the Plankinton case is of key importance in 
the line of cases defining the respective ap- 
plicability of federal and state labor laws. 
We have learned that state laws establishing 
conditions which derogate from the labor 
rights established by the NLRA are un- 
constitutional.“ We learned also, prior to 
the Plankinton case, that state laws may not 
be applied in interstate relations where they 
directly or potentially conflict with the prac- 
tices and procedures defined in the NLRA 
for representation cases.” The Algoma case 
teaches that there is one essential qualifica- 
tion in principle, namely, that conflicting 
state laws may still be applied to interstate 
businesses where it appears that the NLRA 
was intended to permit contrary state action. 
From other cases we infer that, in areas 
of labor relations left unregulated by federal 
law, the states are free to regulate even 
though interstate commerce may be affected.” 
The Plankinton case is the first in which the 
results of conflict, or potential conflict, be- 
tween federal and state unfair practice pre- 
scriptions are traced. Its importance is two- 
fold: it is important first because it shows 
that the same rule of federal supremacy 
applies in unfair practice as in representa- 
tion cases; and it is important, in the second 
place, because it emphasizes that the state 
regulation must bow even though on its 
face it appears to be consistent with the 
federal regulation. The important fact to 
remember, in the latter connection, is that 
the discrimination prohibition in the Wis- 
consin act is virtually identical to the cor- 
responding prohibition in the NLRA. 


As a matter of statutory and constitu- 
tional construction, the soundness of the 
Supreme Court’s decision in the Plankinton 
case can scarcely be questioned. One need 
point only to the Supremacy Clause of the 





*% Hill v, Florida, supra, footnote 18. cok 

% The Bethlehem and LaCrosse cases, supra, 
footnote 3. 

% The Allen-Bradley case, supra, footnote 16; 
see also International Union, U. A. W. A. 
(AFL), Local 232 v. Wisconsin Employment 
Relations Board, 16 LABOR CASES { 64,992, 336 
U. S. 245 (1949). 
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Constitution and Section 10 (a) of the NLRA 
to bear out this observation. Notwithstand- 
ing the theoretical soundness of the line of 
cases we have been discussing, however, the 
fact is that serious practical problems re- 
main. There is still the difficult fact ques- 
tion concerning when, precisely, there is an 
indirect conflict between state and federal 
law. In the UAWA case,” the Supreme 
Court held that the NLRA’s grant of the 
right to engage in concerted activities did 
not preclude the states from further regula- 
tion of concerted activities. The NLRB re- 
quested a rehearing of that decision, on the 
theory that it would breed conflict in those 
cases where the NLRB might hold the same 
concerted activities protected against em- 
ployer reprisals which might be declared un- 
lawful under state law. The Supreme Court 
denied the NLRB’s petition for a rehearing 
in the UAWA case, but it is worthy of note 
that the NLRB filed a brief as amicus curiae 
in the Plankinton case. Certainly, the 
Plankinton case suggests a more decided 
tendency on the part of the Supreme Court 
to support national legislation in instances 
of potential state-federal conflict than was 
evident in the UAWA case. One may 
wonder whether the force of the UAWA 
case as a precedent has been weakened by 


the Plankinton case. 


Another inquiry suggested by the Plank- 
inton case concerns the future applicability 
of the multitude of state and municipal laws 
and ordinances relating to such matters as 
violence on picket lines.” As must be obvi- 
ous to all, the Taft-Hartley Act approaches 
the status of a complete code of regulations 
in the field of labor relations; it contains 
highly detailed rules of conduct for both 
union and employer conduct. Take Section 
8 (b) (1) (A) of the NLRA, as amended 
by the Taft-Hartley Act, for example. That 
section makes it an unfair practice for a 
union to restrain or coerce employees, and 
it has been interpreted to prohibit many 
types of overt misconduct which have his- 
torically been dealt with by state statutes 
and municipal ordinances.” Does it follow 
from the Plankinton case that, in cases in- 
volving interstate businesses, local courts may 
no longer enjoin violence on picket lines? 





“ss Supra, footnote 26. - 

*% See 4 CCH Labor Law Reports (4th Ed.) 
at {41,500 in the compilation of each state's 
laws. 

2? See the NLRB’s decision in Sunset Line & 
Twine Company (1948), 2 CCH Labor Law Re- 
ports (4th Ed.) { 8284, discussed ibid. at 
{| 14,008. 
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If the Plankinton case stands for the 
proposition that the NLRB has exclusive 
jurisdiction over activities which may raise 
questions under Section 8 of the NLRA, as 


broadly expanded by the Taft-Hartley Act, 
the answer to the last question would seem 
to be “yes.” ” 





%® Professor Smith suggests (op. cit., foot- 
note 2, supra, at pp. 617 et seq.) that “‘there 
undoubtedly remains in the states under any 
interpretation of [the National Labor Relations 
Act] the authority to exercise their in- 


herent police powers to protect person and prop- 
erty against acts of violence, and on this basis 
state statutes outlawing such activities as the 
sit-down strike, mass picketing, and violence 
in any form may be sustained.”’ 
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Ten states have adopted fair employment 
practices acts, as follows: 


Enforcement 
powers 

Connecticut .. >. —e 
SO Se yea: +e 
Massachusetts Yes 
New Jersey ... Yes 
New Mexico . 
New York ... Yes 
CS es. was 
Rhode Island 
ee 
Wisconsin ...... ae eae No 


Proposed State Legislation 


Labor measures before the lawmakers in 
the state legislatures currently in session 
run the gamut from Mississippi’s desire to 
abolish tipping in certain public places (H. 
B. 471) to New Jersey’s plan to prohibit the 
importation or transportation of strike- 


breakers (A. B. 141). 


Civic-minded employees of New Jersey 
and New York seek time off for voting. 
New Jersey employees think two hours will 
permit them to exercise their voting privi- 
lege (A. B. 135). New York employees 
working more than twenty miles from poll- 
ing places also seek two hours off for voting, 
with the provision that they notify the “boss” 
in advance; however, other employees would 
be permitted to absent themselves from work 
if the polls are not open for two successive 
hours during nonworking time (A. B. 1278). 


Other proposals include: 

e Annual employment . . . In Massachu- 
setts, House Bill 1689 seeks to promote 
and encourage guaranteed annual employ- 
ment. 


@ Bowling alleys . . . Massachusetts would 
authorize the employment of minors in 


Labor Law in the Making 


bowling alleys in the evening under cer- 
tain conditions (S. B. 277). 


eChild labor . . . A bill introduced in 
the Maryland Senate (S. B. 4) by the Leg- 
islative Council suggests a complete re- 
vision of the child labor laws, with two 
goals in view: to make the revised laws 
conform with the school-attendance law 
of July 1, 1949, which requires attendance 
until sixteen years of age, and to secure 
conformity with the provisions of the Fair 
Labor Standards Act. . . Massachu- 
setts (H. B. 1164) would further regulate 
school attendance and employment of 
children under sixteen years of age and 
would increase protection of minors with 
respect to hours of employment (H. B. 
1688). . New York (A. B. 344) would 
authorize its Industrial Commissioner to 
prohibit or regulate employment of minors 
when investigation indicates that the occu- 
pation, business, trade or class will be 
injurious to health. . . New York 
Assembly Bill 2070 would reduce from 
forty-four to forty hours the maximum 
workweek for employment of minors in 
bowling alleys and certain other mercan- 
tile establishments and would prohibit 
their employment on farms for more than 
six days or forty hours a week or eight 
hours a day. Another New York 
bill (A. B. 1756) provides that restrictions 
on employment of minors under sixteen 
years of age shall not prevent physi- 
cally-fit children over twelve years of age 
from assisting in hand-harvesting of berries, 
fruits and vegetables when school is not in 
session and if the child is accompanied by 
a parent or has his parents’ written consent. 


@ Discrimination . . New York law- 
makers will deliberate upon a compre- 
hensive measure (A. B. 1215) to prohibit 
discrimination because of race, creed, color 
or national origin in public and private 
employment, in membership in labor or- 


489 








ganizations, in rental, occupancy or pur- 
chase of real and personal property, in 
purchase of insurance policies, in admis- 
sions to educational institutions and places 
of amusement and in membership in na- 
tional and state guards. Violators would 
forfeit their license and lose their tax 
exemption. 


Employees’ pay ... A Kentucky House 
bill would require employers to provide 
facilities for the cashing of checks or 
drafts of their employees (H. B. 238). 


Employment of aging . . . The Massa- 
chusetts House will consider a resolution 
(H. R. 1690) which seeks an investigation 
and study of employment of the aging. 


Injunctions . . . Georgia would regulate 
(H. B. 897) and Massachusetts would re- 
strict (H. B. 786) the use of injunctions in 
labor disputes. 


Labor disputes . . . In Virginia, it is pro- 
posed that Sections 40-64 of the Code of 
1950 be amended to declare unlawful cer- 
tain acts and conduct preventing persons 
from pursuing their vocations and inducing 
them to leave their employment or to re- 
frain from seeking employment. The bill 
also would prohibit the exaction of any levy 
relating to a person’s employment at any 
mine or utility or other facility operated 
and controlled by the Commonwealth 


(H. B. 320). 


Labor relations board . . . Assembly Bill 
96 would create a New Jersey Labor Re- 
lations Board. It also defines unfair labor 
practices and provides for the determina- 
tion of representatives of employees in 
collective bargaining. 


Minimum wages . . . New Jersey As- 
sembly Bills 166, 181 and 231 would de- 
termine and_ establish minimum-wage 
standards, and Assembly Bill 147 would 
provide for both minimum-wage and 
maximum-hour standards. ... New York 
(A. B. 595) would legislate that the mini- 
mum wage established by the Industrial 
Commissioner for women and children 
should not be less than $1 an hour for 
the first forty hours in a calendar week 
nor less than $1.50 for each hour in excess 
of forty. 


@ Public works ... In Kentucky a Senate 
bill (S. B. 63) would require that public 
employees assigned as laborers, workmen 
or mechanics on public works receive not 
less than the prevailing wage rate for that 
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type of work. .. . New Jersey would au- 
thorize its Commissioner of Labor and 
Industry to set the wage rate to be paid 
laborers and mechanics on public con- 
struction (A. B. 138). ... In New York, 
Senate Bills 876 and 1969 would strike 
out the provision prohibiting overtime 
work at increased compensation, on public 
works for the state or municipalities. .. . 
A New York Assembly Bill (A. B. 94) 
would include in the defintion of “em- 
ployee,” for labor-law purposes, persons 
employed by a governmental agency as 
building, electrical or public-works in- 
spectors. . New York Assembly Bill 
141 and Senate Bill 60 would provide that 
demand or notice filed against the mu- 
nicipality on a wage-hour claim on public 
works would be deemed a verified com- 
plaint filed more than six months before 
the date mentioned therein. ... Two New 
York bills (A. B. 1446 and S. B. 1196) 
would require fiscal officers, upon certifi- 
cation of wage-rate schedules for public 
works contracts, to adjust or modify the 
rate for building-trade mechanics and other 
per diem employees, to eliminate the need 
for filing claims and making secondary 
surveys. Employees would receive the 
legal rate of interest on back wages. 
Companion bills (A. B. 1701 and S. B. 
1194) would require the Public Works 
Superintendent to provide for the regis- 
tration and regulation of contractors en- 
gaged in federal, state or municipal public 
works on contracts in excess of $500. Ap- 
plicants would be required to agree to 
conform to all statutory requirements 
concerning wages, fair labor standards, 
liability and safety. ... Like New Jersey, 
the New York legislature has for con- 
sideration a proposal that public employees 
assigned as laborers, workmen or me- 
chanics on public works be paid not less 
than the prevailing wage rate for that 
work (A. B. 777 and S. B. 605). Two 
other bills alter the language slightly by 
proposing that laborers, workmen and 
mechanics employed by the state, a civil 
division or a city be paid not less than the 
prevailing rate for “like classification” on 
public works in the locality (A. B. 777 and 
S. B. 605). 


@ Wages and hours ... A Rhode Island 


bill prescribes a minimum wage of seventy- 
five cents per hour for intrastate workers, 
with certain exceptions, and general mini- 
mum-wage and maximum-hour standards 


(H. B. 662). 
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CURRENT LITERATURE 





BOOKS 
“*Boss over the Boss”’ 


Unions and Capitalism. Charles E. Lind- 
blom. Yale University Press, New Haven, 
Connecticut. 1949. 267 pages. $3.75. 


Charles E. Lindblom is an associate pro- 
fessor of economics at Yale University. 
This book, he says, is one which his friends 
had advised him not to publish at this time 
because he holds—and his whole book is 
devoted, for the most part, to proof of this 
contention—that unionism and the private 
enterprise economy are incompatible. The 
author indicates that there is an ever-increasing 
awareness that there is a “boss over the boss” 
but that unions are unwilling to do anything 
about it. The “boss over the boss” is the 
customer or the competitive price system. 


If they do not get what they want from 
any one seller, customers take their business 
to a competitor. It is this boss which dic- 
tates an employer’s labor policy and causes 
some employers to be termed autocrats in 
their dealings with labor. “The union can 
curb the employer’s autocratic power effec- 
tively only if it can protect him from the 
competitive pressures of the market .. . this 
is the great labor problem of our time. 
Unionism is destroying the competitive price 
system.” 


The author seems to feel, as do a number 
of other writers, that unionism has reached 
maturity and, consequently, it will be con- 
ducting itself on a more scholarly and per- 
haps a more professional basis. This maturity 
thrusts upon unions the responsibility of 
determining their place in the economy and 
the effect of their power and influence upon 
the economy. As this responsibility is ac- 
cepted, the unions will come to see that it 
is the competitive price system that thwarts 
their social programs. Union pressure, to 
assure the success of their programs in the 
face of the opposite pressure from the com- 
petitive market, brings about inflation by a 
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cause-and-effect sequence. “A general wage 
rise which increases spending may therefore 
produce any one of three possible results 
It may cause unemployment by increasing 
costs to a degree not offset by increases in 
spending. It may increase the volume ot 
employment by increasing spending to a 
degree more than offsetting increases in 
costs. It may inflate the price level by 
increasing spending in a period of high em- 
ployment where output cannot be significantly 
expanded.” 

It is, at first glance, a little difficult to 
understand why friends of the author ad- 
vised against his publishing this book at 
the present time, because “it gives aid and 
comfort to the enemy.” It seems rather a 
good time to examine the incompatibility 
of private enterprise and unionism. This 
incompatibility is, of course, no surprise to 
the diehards of either faction, and one group 
would, of course, advocate the abolition of the 
other group. The author strikes out on a 
new tangent and advocates a control of the 
competitive economy which would permit 
the retention of both unionism and private 
but with clipped wings. 





enterprise 

“What a society is willing to accept as a 
‘solution’ to any problem depends upon the 
liberties, attitudes, beliefs, and modes of 
action which it values. For the problem at 
hand, three major values or social goals are 
especially relevant. 

“The first and perhaps primary require- 
ment of reform is that it maintain and en- 
large freedom, a value hardly necessary to 
defend or elaborate. The second, that it be 


consistent with economic efficiency. The 
third, that it protect the individual from 
economic insecurity. ... What would seem to 


be the specific requirements of a public policy 
seeking to realize the advantages of the price 
system, yet at the same time attempting to 
meet the legitimate objections which workers 
bring against it? 

“First, the control of wages would have 
to be recognized as an improper area for 
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the exercise of private power and be made 
subject to public authority. .. . 

“A second requisite is the further develop- 
ment of sources of nonwage income to pro- 
vide workers with the incomes which they 
would otherwise pursue through union 
monopoly. ... 

“A third requisite is the expansion of spe- 
cial provisions for unusual needs, that is, an 
attack on insecurity through public insur- 
ance or special allocation of funds. Unem- 
ployment compensation and benefits for the 
aged and disabled would need to be devel- 
oped or, where they already existed, ex- 
panded.... 

“As a fourth requisite, syndicalist ventures 
would be disestablished, except for rare 
cases in which elements of them may be 
necessary for security. The loss of union 
control over the wage rate would presum- 
ably accomplish this without special effort 
of government. 

“Lastly, the legitimacy of certain union 
encroachments upon managerial prerogatives 
would have to be recognized.” 

All this seems to indicate a tendency for 
more government regulation. If so, we can 
easily understand why the author’s friends 
urged that the book should not be published 
at this time because it gives comfort and 
aid to the enemy. 


Begin Reading Between the Lines 


Beyond Collective Bargaining. Alexander 
R. Heron. Stanford University Press, Stan- 
ford, California. 1949. 214 pages. $2.75. 

Management has partly been driven and 
has partly led itself to the conclusion that 
collective bargaining is a permanent feature 
of employee relations as long as we can 
maintain our present free economy. This 
book looks askance at the proposition 
and points out that there are many relation- 
ships between employer and employee which 
can never be covered by agreements and 
many relationships which should not be cov- 
ered even though they have been written 
into the agreement. Should a collective bar- 
gaining be a negative influence in relations 
between employer and employee or should 
it include honest recognition of mutual in- 
terest of employees and employers in the 
efficient and economic operation of the busi- 
ness? Collective bargaining can be an in- 
fluence which generates cooperation and 
efficiency. 

The author analyzes the theory of the 
right to bargain collectively; he defines it 
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in simple language: “collective bargaining 
means, first of all, a process in which there 
is a delegation of authority to negotiate, on 
behalf of a larger number of persons than 
are actively engaged in the negotiations,” 
and “collective bargaining in theory is the 
process of a freely chosen spokesman pre- 
senting to an employer the freely determined 
desires of his own employees.” Present-day 
agreements are not in keeping with either 
the theory of collective bargaining or the 
aim sought by the law which spawned it. 


This failure may be due in part to the 
attitude of employers that all grievances 
between management and employees should 
be in black and white. Perhaps the em- 
ployer exaggerates the importance of col- 
lective bargaining and, when he does, he is 
neglecting many of the functions and activ- 
ities which collective bargaining cannot 
serve. He is helping to destroy the effective- 
ness of his own organizations by transferring 
more and more functions from the area of 
management to the area of negotiation. He 
is rejecting opportunities for day-to-day 
understanding and cooperation in favor of 
the inevitable debate, argument, compro- 
mise or surrender found in all bargaining 
negotiations. 


Failure may be due to the attitude of the 
union, for collective bargaining, by its very 
nature, includes the strike. It is a logical 
presumption that after workers cannot agree 
with employers on the terms under which 
they will work, they will not work. When 
they act as a group on a decision not to 
work, that is a strike. The theory of col- 
lective bargaining includes a strike as a 
natural and possible step in the bargaining 
processes in 100 per cent of the negotiations. 
The effective measures to avoid strikes are 
not to be found in any legislation that pro- 
tects the rights and increases the power of 
workers to organize and to bargain collec- 
tively. They are not always to be found in 
the actual conduct of negotiation and are 
never found entirely in the processes of ne- 
gotiation. They are measures which lie 
beyond the scope of collective bargaining in 
the daily working relationships in the tra- 
dition of fair dealing and, above all, are 
based upon the mutual understanding of 
facts, conditions, problems and attitudes 
which add up to the mutual recognition of 
mutual interest. The book is a plea for our 
capitalistic system; it is a plea for the 
organization of workers; and it is a plea that 
both groups work beyond the bargaining 
processes and outside the periphery of this 
agreement where there exists mutual under- 
standing and cooperation which will bring 
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about the desired goals of both parties and 
the law which brings them together. 


Forced Peace— 
New Jersey Experiment 


Compulsory Arbitration in New Jersey. Lois 
MacDonald, Graduate Division of Public 
Service, New York University New York, 
New York. 1949. 82 pages. 


Compulsory arbitration, to a large extent, 
is connected with the problems of industry- 
wide bargaining. Moreover, despite the reams 
of postwar discussion —the evaluations of 
compulsory settlement on labor fronts from 
Kansas to New Zealand—the opposition to 
compulsion remains much clearer than do 
conclusions as to the merits or the desirabil- 
ity of the system. 


Actually, the prime function of compul- 
sory arbitration comes into play on the occa- 
sion of an emergency strike—a strike, that 
is, which jeopardizes the public interest. 
It is this same _ public-interest factor 
which connects the problems of compulsive 
settlement with those of industry-wide bar- 
gaining. However, multi-employer bargain- 
ing is not the first concern of recent legislation. 
Under it, compulsion to arrive at settlements 
may be applied in “emergency strike-public 
interest” situations which involve single 
employers. 

This is true of the New Jersey compulsory 
arbitration law which is the object of Dr. 
MacDonald’s study. It is a statute aimed 
at protecting the public in public utility 
labor disputes. Thus it follows, in general, 
the pattern of utility-disputes legislation 
now in force in nearly one fourth of the states. 


Unfortunately, but necessarily Dr. Mac- 
Donald’s study can only result in tentative 
conclusions. The New Jersey statute’s pe- 
riod of operation—three years—has been 
too short to provide enough data for final 
and experienced-backed conclusions. Never- 
theless, this study is of real interest and 
value, considering today’s tension-filled in- 
dustrial relations. For, if nothing else, ex- 
amination of the New Jersey statute in 
operation points up: (1) the nonacceptance 
of the principle of compulsion by both man- 
agement and labor, and (2) the threat to 
collective bargaining which is implicit in the 
compulsory system of settlement. (Virtu- 
ally identical observations, it should be noted, 
resulted from a recent study of the compulsory 
elements of Minnesota’s Industrial Peace Act. 
Stieber, Ten Years of the Minnesota Labor 
Relations Act, University of Minnesota Press, 
Minneapolis (1949) $1). 
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Significantly, while Dr. MacDonald’s sur- 
vey finds both management and labor gen- 
erally opposed to the principle of the New 
Jersey statute, she also emphasizes the fre- 
quency with which either management or 
labor accuses the other of using the com- 
pulsory-settlement law to gain unfair ad- 
vantage. 


In fact—and perhaps this too has its sig- 
nificance—most satisfaction with the statute 
is expressed by its administrators. This is 
not to intimate, however, that compulsory 
arbitration is an example of administrative 
empire-building. Instead, the administrative 
reaction is noteworthy because of its “public 
interest” basis. “At least the housewives 
were able to cook Christmas dinner” sums 
up this administrative view. * 


Actually, however, this criterion focuses 
attention upon the basic problem in com- 
pulsive settlement—the shifting and uncer- 
tainty as to what does constitute the “public 
interest.” Dr. MacDonald leads up to this 
key question. Regrettably, the limits of her 
book do not permit a full development of 
the problem. (Parenthetically, one must ex- 
pand that regret considerably. For up to 
the present time, the “public interest” con- 
cept still largely remains to be defined, blue- 
printed and made workable.) 


Is uninterrupted production to be the 
standard for weighing the “public interest” 
value of a system of labor-dispute adjust- 
ment? The strong opposition to compulsory 
arbitration apparently gives the answer. 
Moreover, as Dr. MacDonald’s work brings 
out, this opposition does not hinge upon 
any sanctification of the “right to strike.” 
The United States Supreme Court has lim- 
ited that right. So has Communist Russia. 
So have philosophies as far apart as those 
of Jacques Maritain and the Nazi labor regi- 
menters. Rather, the basic opposition to 
compulsion stems from: (1) a realization 
that, in some situations, the public interest 
may be identified more closely with higher 
wage rates (or with no increase in wage 
rates) than it is with uninterrupted produc- 
tion; (2) that compulsory arbitration, while 
it may settle a particular dispute, has a 
tendency to leave a growing number of 
fringe issues unsolved after each “settle- 
ment.” (JOURNAL readers will note the close 
similarity between Dr. MacDonald’s obser- 
vations on the New Jersey law and Mr. 
Ludwig Teller’s broader criticism of the 
whole theory of compulsive settlement, 
Laspor Law JouRNAL, October, 1949, pages 
263, 266). 
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In summary, the New Jersey statute does 
not, on the basis of Dr. MacDonald’s examina- 
tion, present a strong case for compulsory 
arbitration. Too:many of the possibilities 
of the statute remain untried. For example, 
the isolated instances of state plant-seizure 
do not spell out the wisdom of that drastic 
strike preventative. Again, the inflationary 
economics which have dollar-marked the 
whole period of the statute’s effectiveness 
are an obstacle to any final judgment as to 
this, or any similar postwar, law’s worth. 
In New Jersey, as in the country at large, 
there is no final acceptance of compulsory 
settlement. The final choice still remains 
to be made by the whole public, acting in 
its “public interest.” 

° 


Mental Miracles 
on Thirty-fourth Street 


Mental Multiplication. Charles Lipkin. 249 
West 34th Street, New York 1, New York. 
50 cents. 

On January 1, 1950, the social security 
rate climbed to one and one-half per cent. 
What difference will this make in the weekly 
wage deduction? Mr. Lipkin, who has been 
in practice as a certified public accountant 
for more than thirty-eight years, knows all 
the answers because of his method of rapid 
calculation, which he calls “mental multi- 
plication.” 

He will share his knowledge with you, 
and you, too, may “mentally multiply”—that 
is, if you have as good a head on your 
shoulders as Mr. Lipkin has on his. Mr. 
Lipkin, you may remember, was the gentle- 
man who in September, 1947, defeated, with 
his near-miraculous mental gymnastics, not 
only the abacus-experts, but also the electric 
calculator in both addition and subtraction. 
(See “Tax-Wise,” Taxes—The Tax Maga- 
zine, March, 1948, pages 197-198.) Scorning 
the use of paper, the author recommends 
multiplication by the following process: 

“Multiply by 15 (14% is the same as 
1.5% = 15 with decimal omitted) as you 
would by 9 or by 11 or by 12, as if 15 were 
a unit or one digit. Thus: 


625 x 15: 625 
x 15 

5 x 15 = 75, write 5, carry7...... 5 
7+2 x 15 = 37, write 7,carry3.. 75 
PE RT is ain sigbicathed deo 9375 


“It’s as simple as that. All you need know 
is the multiplication table from 1 x 15 up to 
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9 x 15. You don’t have to know higher than 
9x 15. 


“If, however, this is too much for one, 
then multiply by the unit 5 (of 15), writing 
down the partial product, and then multiply 
by the tens 1 (of 15), carrying this forward 
to the next computation. Thus: 


625 x 15: 625 
x 15 
5x 5 = 25, write 5, carry 2....... 5 
2+5 x 1=/7,carry 7. 
7+2x5=17, write 7,carry1... 75 
1+2x 1 =3,carry 3. 
3+6x 5 = 33, write 3,carry3... 375 
SG Das 5 We 9375 
“If a man’s weekly wage is $85.00, then 
multiply 85 x 15 thus: 85 
x 15 
5 x 15 = 75, carry 7 5 
7+8x15=127 .... a 1275 





“Mark off three decimal places, and the 
answer is $1.28. 

“The matter simmers down to multiplying 
by 15 and marking off three decimal places 
if we use whole dollars only, and marking 
off five decimal places if we have dollars and 
cents in the wage: 


$74.25 x 14% = 7425 x 15: 7425 
x 35 

5 x 15 = 75, carry7 . 5 
7+2x 15 = 37, carry 3 75 
3+4-x 15 = 63, carry 6 375 
6+7x15—111 .... pee ie 








“Marking off five places gives us $1.11 
to be withheld. 


“However, if the computer prefers to 
figure each digit separately: 


$74.25 x 1%4% = 74.25 x 15% = 





7425 x 15: 7425 
x 15 
5 x 5 == 25, carry2 ........... 5 
2+5x1=/7, carry 7. 
74+2xX 517, catryl ........ 75 
1+2 x 1 =3, carry 3. 
3+4x5=23,carry2........ 375 
2+4x 1 =6,carry 6. 
6+7x5=—4l,carry4........ 1375 
ee eee eo 111375 








March, 1950 e Labor Law Journal 





neh. 














“In simple figuring like this, the reader 
must decide for himself whether he’d rather 
go over to the computing machine, or save 
the effort and figure at his desk as above 
shown. 


“If he wants to use the adding machine, 
he may proceed as follows: 


“Write the amount of the wage, 


plus one cipher annexed 74250 
“Then add to this, one-half of it- 
self 37125 
“Answer 111375 
“Or, he may care to set the amount 
into his adding machine...... 7425 
“Then, double this and ADD it in 14850 
“Double THAT and add 29700 
“And double that again and add 59400 
“Make sure that at this point you 
have four items in the adding 
machine tape, then get your 
total 


111375 


“No matter how you figure it, always 
mark off five places if you have used dollars- 
and-cents, and mark off only three places if 
you have used “even” money (dollars only). 
Thus, the answer is $1.11.” 

If you are still with Mr. Lipkin, we con- 
gratulate you and know that you will enjoy 
his booklet. If you aren’t, have a copy any- 
way, and you'll learn to enjoy it. His figuring- 
method is very useful, too. 


Debt Policy 


Our National Debt—Its History and Mean- 
ing. Committee on Public Debt Policy. 
Harcourt, Brace and Company, Inc., 383 
Madison Avenue, New York 17, New York. 
1949. 182 pages. $2.50. 

The Committee on Public Debt was or- 
ganized in 1946 with a grant of funds from 
the Falk Foundation of Pittsburgh. As it 
completed its studies of aspects of the debt 
problem, the committee issued pamphlets 
containing the conclusions drawn from the 
research. This book contains, in a revised and 
edited form, the seven pamphlets thus issued. 

The national debt is examined from the 
standpoint of its relationship to our wars; 
of comparison with the budget; and of its 
effect upon the banks, upon interest rates, 
upon our savings and upon life insurance. 

The final study is entitled “What to Do 
About It.” 
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The advice is good. The committee feels 
that we must have a “clear-cut debt policy,” 
for these reasons: with a national 
debt amounting to $6,300 per family, a sum 
nearly twice the family income, no wonder 
some people are fearful. But although a 
national debt can be more serious than a 
private one, its impact on people is different. 
A large national debt represents an ever- 
present danger of dilution of the dollar, in- 
creasing the risk of boom and bust; and a 
large debt has a tendency to smother free 
enterprise, bringing about a loss of personal 
freedoms.” 

The Committee on Public Debt suggests 
the following five steps for control of this 
high national debt: control of the budget, 
reduction of the debt, distribution of the 
debt, restoration of flexible interest rates 
and nourishment of a dynamic economy. 

The committee states, in speaking of the 
relation of the debt to the budget: “When 
the war ended our first task was to re- 
establish control over spending. Otherwise 
all talk of debt policy was idle.” 

Mr. Truman has often talked of the 
necessity of reducing the debt. This plati- 
tude is again repeated in the Midyear Eco- 
nomic Report just issued. Other than token 
adjustments, there has been no reduction of 
the debt since the war, and there has been 
no formulated policy of reduction. Budgets, 
on the other hand, have called for expanded 
spending programs which make talk of a 
debt-reduction program idle. 

“Almost everyone agrees that the time to 
reduce the debt is when business is active, 
employment is up and national income is 
high. People have the money to pay taxes. 
Treasury revenues are expanded and gov- 
ernment expenditures for relief are or should 
be low. Then, too, debt retirement in pros- 
perous times acts as a brake on overexpan- 
sion and inflation.” 

We may have overlooked the opportunity. 
The Midyear Economic Report of the Presi- 
dent says: “In this review of the situation 
at midyear the Council of Economic Ad- 
visers is undertaking to report on the 
economic status of the nation, giving full 
value to the elements of basic strength but 
not failing to realize the realities of current 
recessionary factors.” As to debt control, 
perhaps, to speak in the vernacular, we 
missed the boat. 


ARTICLES 


Cooperation? Yeah, that’s 
stuff—you try it and let me know how it 
works out. This article, while perhaps not 
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coming to such a facetious conclusion, at 
least finds a great deal of indifference as to 
management-labor cooperation for greater 
productivity.—Dale, “Increasing Produc- 
tivity Through Labor-Management Coop- 
eration,” Industrial and Labor Relations 
Review, October, 1949, 


Free Speech . .. The test to be ap- 
plied in defining limitations upon this right 
is not the social interest in local or national 
law and order but the social interest in 
world law and order.—Murphy, “Free 
Speech and Atom Bombs,” Alabama Law 
Review, Fall, 1949. 


Regulation of Unions . .. By what 
standards should legislation regulating the 
internal affairs of unions be judged? What 
are the alternative possibilities for such 
legislation?’—Aaron and Komaroff, “Statu- 
tory Regulation of Internal Union Affairs— 


I, II,” Illinois Law Review, September-Oc- 
tober and November-December, 1949. 


Grievance Machinery Collective 
bargaining should be qualified to allow indi- 
vidual presentation of grievances when the 
majority union will not fairly process the 
complaint, argues the author.—Sherman, 
“The Individual and His Grievance—Whose 
Grievance Is It?” University of Pittsburgh 
Law Review, Fall, 1949. 


NLRB Jurisdiction ... The NLRB 
declined jurisdiction over the building and 
construction industry under the Wagner Act. 
But since June, 1947, the coverage may be 


wider. The author justifies the wider cov- 
erage.—Covington, “Jurisdiction of the Na- 
tional Labor Relations Board over the 


Building and Construction Industry,” North 
Carolina Law Review, December, 1949. 
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A LOOK BACK 


March 5 
The coal operators and John L. Lewis signed a new twenty-eight 
month contract calling for a pay increase and larger welfare-fund 
contribution. The workers returned to the pits for the midnight shift 

March 2 
Federal District Judge R. B. Keech found the UMW not guilty of 
contempt charges brought by the NLRB. 

February 27 
United States Steel stockholders voted approval of employee pen- 
sions and insurance, the plans to become effective March 1. 
Counsel for the UMW appeared before Judge Keech and denied the 
contempt charges brought against the union by the NLRB 
The Subcommittee on Labor—Federal Security Administration 
of the Senate Committee on Appropriations heard witnesses on the 
1951 Labor Department budget estimates. 

February 25 
In executive session, the Senate Committee on Banking and Currency 
discussed with RFC officials the forthcoming sale of the Lustron 
Corporation. 

February 23 
After an all-night session, the House voted 240 to 177 to accept a 
modified FEPC bill. (See “Labor Law in the Making,” page 423.) 

February 22 
The CIO-CWA agreed to President Truman’s truce proposal, thus 
postponing the nation-wide telephone strike for sixty days. Federal 
mediators will aid in negotiations. 

February 21 
The government announced that, in March, the General Services 
Administration will advertise for bids for the $173 million Chicago 
Tucker automobile plant. 

February 15 
C. E. Sims, of Batelle Memorial Institute, Columbus, Ohio, and 
F. L. Toy, of the Carnegie-Illinois Steel Corporation, announced a 
new turbo-hearth steel process whereby pig iron is turned into steel 
in twelve minutes. It is equal to open-hearth steel in quality, they said. 
AT&T paid, for the twenty-ninth year, a $9 dividend per share of 
common stock. Trading closed today at 149% 

February 14 
The RFC ordered foreclosure on its $37% million loans to the 
Lustron Corporation. 
The national railroad mediation board withdrew its services and 
advised arbitration of the wages and hours dispute between the 
railroads and 250,000 conductors and trainmen. It reported no gain 
in negotiations since January 16. 

February 13 
The Supreme Court refused to review a lower court’s decision that 
seamen’s hiring halls violated the closed-shop ban in the Taft 
Hartley Law. 

February il 
The coal fact-finding board reported to the White House; Judge 
Keech issued two injunctions against the union; John L. Lewis 
ordered the miners to return to the coal fields, which order was 
not obeyed. 

February 9 
The Brotherhood of Railroad Trainmen and the Order of Railway 
Conductors voted 95.5% in favor of a nation-wide strike. No strike 
date was set. 
All UMW demands, except those for higher wages, constitute unfair 
labor practices, Federal District Judge R. B. Keech announced. 
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